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PREFACE. 


Following upon the publication of my Annotated Civil 
Code of Japan and my Commentary on the Commercial Cpde of 
Japan, I have received numerous enquiries from variqus'porres- 
pondents in Europe and America regarding the Japanpe system 
of law in general ; and it has been suggested to me, b;^ certain 
valued friends, that a treatise on the subject would be welcqraed 
and appreciated by Occidentah jStudents of Gonip^rative Juris- 
prudence. ^ S. ‘ ” 

The World is cognizant of the, fact that Japan has adopted 
laws based upon the principles of European jurisprudence, but 
it is not by any means equally well known in foreign countries 
exactly to what extent those principles have been applied, and 
the Japanese law, as an organic whole, is still a more or less 
sealed book to the majority of Western jurists. 

The object of this book, which is compiled on the Encyclo- 
paedic Method, is to furnish European and American readers 
with an outline description of the system of law regulative in 
Japan, and an explanation of the fundamental legal principles 
which are accepted by Japanese jurists and which permeate the 
judgments of the Imperial Courts. 

While I have to acknowledge my indebtedness to many 
learned European and Japanese authors, I express my particular 
obligations to Mr. Nakamura Shingo LL.B for permission to 
make free use of the materials contained in his excellent Hogaku 
Tsuron. 

I desire to thank the gentlemen composing the Council of 
the Asiatic Society of Japan for generously undertaking the 
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publication of the book when they might well have hesitated to 
do so in view of general financial stringency caused by the 
European war. 

I also wish to thank my very efficient secretary, Mr. 
Nagahara Eiichi, for extremely valuable assistance rendered by 
him in the preparation of the book, the compilation of the index, 
and the arduous work of proof-reading. 

Believing that the work will tend to remove international 
misunderstandings (which chiefly arise through imperfect know- 
ledge), I respectfully submit it to the indulgence of the public, 
and If peradventure it be found useful by those who consult its 
pages, I shall feel amply repaid for the time and labour bestowed 
upon its production, 

. I pan hardly hope to have avoided all mistakes and errors, 
and I shall be grateful to readers who may be good enough to 
draw my attention to any slips or oversights with a view to their 
correction in future editions. 

J. E. DE BECKER. 

Y ui-ga-hama, 

Kamakura, 

Japan, 

7th December, 1916. 
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BOOK I 


GENERAL DISCUSSION ON JAPANESE 
JURISPRUDENCE 


CHAPTER 1. 

HISTORICAL SKETCH. 

The legal history of .Japan may be roughly divided into 
three periods, namely : — . 

( 1) The Pint Period— ixom. the foundation pf the. countiy 
to the 7th century — during which, the natipnal p£^triarcha| 
system obtained. During this period, services in the nature of 
ancestor-worship constituted the most important function of the 
Government ; and official positions, both central and local, we^e 
hereditarily occupied by . various leading faniilies, even military 
service being performed by certain powerful houses stippprted 
by their own followers. Trades and crafts of various kinds 
were also hereditary in certain families. The a^thprity of t|ie 
heads of families was very great, indeed ; in feet, they- .were, like 
the household fathers in ancient Rome, absolute autocrats withia 
their family circles and eujbyed jns vUm necisque. The 
private ownership of land had not only commenced^, but the 
abuse of monopoly of land was already not inconsiderable. 

(2) The Second Period, embracing the interval betweeii 
the yth century and the Restoration in 1 868. Chinese civiliza- 
tion had been gradually gaining ground in Japan. In the 7th 
century, the Chinese legal system- that is, the system under the 
Soei (590-618) and T’ang (618-907) dynasties, which mark the 



HISTORICAL SKETCH. 


most brilliant period in the history of Chinese law, was adopted 
on a most extensive scale. An oiBce charged with the super- 
intendence of national worship (Shmgi-kzmn) was established 
apart from, but on an equal footing with, the Dajd~Iman (Great 
Council of State), the latter being the highest organ of the 
government, subject to which were various departments nearly 
answering respectively to the various branches of the administra- 
tion at present. The whole country was divided up into pro- 
vinces, districts and villages with their respective heads, while 
the common people were classed into groups of five houses 
each, the members of each group being required to assist and 
watch each other and assume the obligation of a kind of mutual 
, joint liability for good behaviour vis-a-vis the State. The system 
of hereditary occupation of offices — as also the practice of the 
hereditary pursuit of trades and crafts — was abolished, so that 
all persons became eligible for public office irrespective of their 
birth and rank, such eligibility beuig based on education and 
merit, and everybody became free to practise any trade, craft or 
profession they liked. A general conscription system was 
adopted and one-third of all able-bodied males, except officials, 
were required to enlist at the age of twenty. In order to remedy 
the abuse of the monopolization of land, the whole of the arable 
land of the country was nationalized, and it was distributed among 
the people at an equal rate, the land held by each person reverh 
ing to the State on his • death, and neither sale nor succession 
being allowed, though the holder might let it for a term not 
'exceeding one year. A land tax and a sort ■ of poll-tax were 
levied^ Schools were established in. various parts of the country, 
and their graduates were appointed to public offices upon suc- 
cessfully passing competitive examinations. Elaborate criminal 
laws and civil laws (including a body of minute family law) were 
also enacted. 

The adoption of the Chinese systern gave a great impetus 
to the progress,of civilization in Japan; and the science of law 
attained a high degree of development, The system was, how^ 
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ever, not in harmony with the existing conditions of the country 
in many points, and it consequently gradually fell into disuse as 
time went on. Japan having been an essentially agriciiltuial' 
countiy from time immemorial, the desire of the people for 
private ownership of land was so strong that it was found hard 
to maintain the system of national ownership. Birth and lineage^ 
also, were held in such high consideration and esteem that it was' 
no easy matter to appoint persons to public offices purely in 
consideration of their inherent merit. The result was that public 
offices soon became the exclusive property of a few powerful 
families, and land passed, to a great extent, into the hands of kr- 
fluential houses and ecclesiastical bodies. Owing to the decline 
of the military system, jhe Government was obliged to call in the 
services of the military clans from time to time ; and at length 
political power fell into the hands of one successful warlike 
family after another, and a feudal system was inaugurated* 

The decline of the authority of the central govern- 
ment resulted in the division of the country among various 
local' chieftains who lived in a perpetual state of war with 
each other. One after another of these chieftains who ^c- 
ceeded in subduing the rest established sL separate goiverm 
ment, called the Baku/u (meaning “ headquarters ”) and 
part of the country was divided among his vassals who had> 
rendered services to him in his work of pacification, while part 
Was allowed to be retained by those influential houses Which 
gracefully submitted to his authority. These local lords or 
*'’■ daimyo” were subject to the strict control- of the Govern" 
ment ; but within their own domains they were absolute auto-^ 
crats. The family which succeeded in organizing this system in 
its most complete form was that of the Tokugawas, who con- 
tinued in power from 1603 to 1868— during a period of 265. 
years. The legal system of the successive military governments 
was founded on custom : their written laws were intended to 
serve practical purposes and made but little pretence to elabo^ 
rateness of form. But throughout this period, the Chinese in; 



4 


HISTORICAL SKETCH. 

fluence continued to make itself felt, tKough subject to modifica- 
tions rendered necessary by the conditions of the country. The 
written laws of the Tokugawas were mostly kept secret, such 
laws being known only to those who were immediately concerned 
in their actual administration. Of such laws, the most important 
were those which regulated the relations between the de facto 
Government in Tokyo (called Edo in those days) and the Im- 
perial Court in . Kyoto (which continued in existence uninter- 
ruptedly, -though it enjoyed but little real power) and the 
relations between the Government and the provincial lords, and 
the criminal law, the latter being followed by the provincial 
lords and a similar system , being enforced in their respective 
domains. 

All real power vested in the " Bakufuf although some, 
shadow of authority was reserved to the Imperial Court, the ex- 
penditures of which, together with the salaries of the Court func- 
tionaries, were paid by the “ Bakufu ”, The “ Bakufu ” thus 
attended to diplomatic and military affairs and matters relating to 
minting, gold, silver and copper mining, temples and shrines', im- 
portant suits, etc., while the capital itself and all points of vantage 
throughout the country were, placed under its direct control, 
governed by agents or governors (“ daihwan ”) of its 
own appointment. The other part of the country was parcelled 
put among about two hundred and seventy provincial lords, 
and these were left to act pretty much as they chose within 
their respective domains, which were, therefore, practically so 
many independent petty states., The Government retained the 
wives and children of these provincial lords in Edo by way of 
hostage, and they were themselves required to attend at the seat 
of Government for a certain period of time each year. In the 
event, of any proyindal lord being guilty of a serious fault, his 
fief was reduced, exchanged for another, or entirely forfeited. 
In time of war, they were required to furnish men and arms, 
while in time of peace, a fixed tax was levied for military pur- 
poses; a.nd when the Government carried out. important .works 
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(such as the construction of the Nikko Temples), they were 
expected to make adequate contributions towards the expenses. 
Further, in case of need, anything and everything could be 
required of them without the central government being hamper- 
ed by any legal restrictions whatsoever. The other notable 
features of the Tokugawa law were (i) that foreign intercourse 
was considerably restricted by the Government in order to safe- 
guard its own existence and permanent tenure of power, and 
Christianity was forbidden to the same end, and (2) that the 
nation was classiBed into warriors bushi ”) and commoners 
(“ heimin ”), etc. The warriors were granted hereditary allow- 
ances and were forbidden to carry on business for profit, while 
commoners were disqualified from entering the civil or military 
services but were required to pursue productive industry. , The 
sale of land was. also forbidden with a view to . prevent it being 
monopolized by a few persons. On the other hand, a large 
number of businesses were constituted monopolies in favour, of 
certain families and to the restriction of free competition. Ar- 
rangements were also made in order* to cause neighbours and 
relatives to help and assist each other in case of need. 

The natural result of the long and peaceful tenure of power 
by the Tokugawa family was that the whole system became 
rotten, and its weakness was glaringly exposed when the Gov^ 
ernment showed itself utterly inadequate to meet the: difficulties 
involved in the foreign intercourse which was forced upon the 
country by various European powers in the fifties of the last 
century. The liational confidence in the Tokugawa authorities 
being shaken, the disaffected arid ambitious clans rose against 
them in the name of the Emperor (whose cause had been 
gradually gaining ground), with the well-known result that 
Tokugawa Keiki, the last of the Tokugawa rulers, found 
himself constrained to resign his power in favour of the Imperial 
Court in 1 868. A new regime was now inaugurated ; and 
with it we enter the third and last period of the legal history 
of Japan'. . ... 
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(3) The Third Period. The legal institutions of this 
period are mostly based on those of Europe and America, just 
in the same manner as those of the Second Period were 
chiefly based on Chinese models. But at the beginning of 
the period, the restoration to the old regime (as founded 
on the Chinese system) was strongly advocated, as was 
but natural, and the organization of the central administra- 
tion and the criminal law were, among other things, almost 
a complete revival of the Chinese system which had been 
introduced at the beginning of the Second Period which 
we have discussed above, the only modification introduced 
into the older system of central government being the 
adoption of public opinion in the matter of legislation — a 
new idea borrowed from the West. 

In 1871, the provincial lords lost their power, and 
the country was again divided into districts and prefectures 
governed by officials directly appointed by the new central 
government. Improvement after improvement was introduced 
after the example of Western countries, in respect to the 
military system, finance, communication, education, banking, 
justice, and so on. The distribution of social castes under 
feudalism was abolished, and with it were swept away 
various regulations by which special privileges had been 
conferred upon certain classes of the people. In 1873, the 
firk Budget was promulgated. In 1875, thte Senate {Genro' 
in) and the Supreme Court {Daishin-in) were organized and 
a change was made both in legislation and in the adminis- 
tration of justice. Prefectural assemblies and town and 
village assemblies were constituted in 1878. In 1880, the Board 
of Audit was established, and a Criminal Code and Code 
of Criminal Procedure were promulgated. In October, 1881, 
public notice was given that a Diet would be opened in 
1890. In 1889, the Constitution and the Law of the Houses 
were promulgated, to be enforced as from the opening of the 
Diet in November of the following year (1890). About the 
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time of the promulgation of the Constitution, numerous im- 
portant laws— such as Regulations for the Organization of the 
Central Government/' '' Regulations for the Orgamzation of 
Cities, Towns and Villages," Law concerning « Adminis- 
trative Litigation," the Civil Code, the Commercial Code, 
the Code of Civil Procedure, the Code of Criminal Pro- 
cedure, etc. — 'Were promulgated, and thus the whole system 
of justice and administration was placed on a theoretically 
sound footing. The Civil Code and Commercial Code pro^- 
mulgated in 1896, however, were never enforced, it beirig 
the opinion of a majority in the Diet that they required 
drastic amendment, and the new Civil Code was not en- 
forced until the i6th July, 1898. As to the Commercial 
Code, this also was never enforced in the form in which it 
was promulgated in 1 890, with tlie exception of the part relating 
to Companies, Bills and Bankruptcy, which was enforced 
as from the ist July, 1893 (subject to some modifications), 
while the whole was radically amended (except the part I'elating 
to bankruptcy), by a law of more extensive scope promulgated 
in May 1899, 3^*^ enforced as from the i6th June 1899. 
The whole Commercial Code was further amended in 19 H, 
also with the exception of the part relating to bankruptcy, 
The Penal Code was also, amended in 1907. The Code of Civil 
Procedure and the Code of Criminal Procedure date from 
L889. While it is generally recognized that they, as well 
as the part of the Commercial. Code relating to bankruptcy, 
stand in urgent need of radical remodelling, and while the 
Government has, of late years, been repeatedly reported to be 
on the point of introducing bills to that end in the Diet, nothing 
concrete has as yet been done. In this connection, it interesting 
to note that in Viscount Kiyoura’s valuable book published in 
1899 — on which this historical sketch is mainly based— it is stat- 
ed, in connection with the amendment of various laws promulgat- 
ed in and about 1890, that "it is hoped that the Codes of 
Civil and Criminal Procedure also will be amended before 
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long," That was eighteen .‘years ago, and we are all still 
“ hoping." 

As an illustration of the manner in which various laws 
have been compiled in the present period, we may consider 
at some length the stages through which the Civil Code has 
come to assume its present form. But before giving the 
history of the codification of the Civil Code, it is neces- 
sary to say a few words as to the progress of jurisprudence 
in this country subsequent to the Meiji Restoration. Pre- 
vious to that time, jurisprudence in Japan had been confined 
to the study of native law and Chinese law under the 
Tang, Ming, and Ching dynasties, and there had been no other 
field open to legal students. When the country was opened 
to foreign intercourse, and Occidental science began to flow 
eastward, French law found its way into Japan ahead of all others, 
the French Code Napoleon, translated by the Institution Investiga- 
tion Committee in the beginning of Meiji, being the first European 
code that was translated into Japanese. When the Law School 
was first established in 1 872 as an appendage to the Department 
of Justice, law was taught in the French language, and it was 
the French law that was studied by most law students at that 
time. Subsequently, however, German jurisprudence also gra- 
dually came into vogue and this is now in great favour in Japan*' 
German authorities often being glibly quoted by lawyers even 
in Court, and swallowed down as the last word on the subject. 
On the other hand, in the Law College of the Imperial Univer- 
sity (established in 1 877) English law was taught from the very 
beginning, and many graduates were turned out from that Col- 
lege and gradually made their influence felt in the profession. In 
fact, the English law chair had been the only foreign law chair 
there until about 1885, when other chairs were created for the 
teachuig of French and German law also. 

At the Restoration, while the Government made sweepjhg 
changes in the administrative system, it at the same time ^et 
about the codification of various codes and diligently pushed on 
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the work. The reasons which induced the authorities to pro- 
secute the task with so much eagerness were (i) that custom in 
the Tokugawa regime varied from place to place, it being far too 
tedious and elaborate in some places while it was too simple and 
vague in others, so that it was deemed necessary that an accurate 
and systematic written law should be compiled, taking advantage 
of the rich collection of legislative precedents offered by various 
Occidental countries, and duly considering the customs prevail- 
ing in the country ; and (2) that the treaties then in existence 
were deemed so derogatory to the dignity and interests of the 
nation that it was considered essential that they should be 
speedily re-modelled, and for this purpose it was a matter of 
urgent need that good codes should first be compiled, so that 
aliens might rely on the protection of Japanese law with a 
reasonable sense of security. 

In 1874, the Institution Investigation Comrnittee {Setdq 
Torishirabe-Kyoku) was established in the Bajokwan^ and the 
French Civil Code was translated into Japanese as its initial 
work. In the summer of 1875, a Committee for the Codifca- 
cation of the Civil Code was appointed, and a draft was finished 
in April 1878. This was an imitation of the French Code both 
in arrangement and in substance — in short, it was practically 
neither more nor less than a translation of the French Code. 
Not satisfied with this, and being desirous to compile a more 
nearly perfect code embodying the best legislative precedents and 
theories obtaining in Occidental countries, the Government 
commissioned Monsieur Boissonade de Fontarabie, the famous 
French jurist, to draw up a new draft. This was in 1879. 

In April, 1880, the Civil Code Codification Bureau was 
newly organized and a committee w^as appointed to deliberate 
upon M. Boissonade’s draft ; but it was not until 1886 that the 
Book of Property and the Book of Acquisition of Property wei-e 
gone through. In the same year, the Bureau was abolished, 
and a Law Investigation Committee was appointed instead with a 
view speedily to complete the codification of the codes required 
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for the purpose of facilitating the then contemplated revision 
of Treaties with foreign Powers, but without any result. In 
the following year (1887), jurists versed in foreign law and 
its administration were appointed on a reporting committee for , 
the examination and explanation of the draft, and article after 
article was discussed in the general meeting of the Investigation 
Committee, with the result that various parts of the Code were 
successively promulgated in the course of 1889, and it was 
proclaimed that they would be enforced as from the ist 
January 1893, This Code, however, was never put into force, 
as we have already seen. It was found defective both in 
principle and in practice, and it was also argued that it was re- 
pugnant to the manners and customs of the Japanese people. 
With the approval of the Diet, therefore, it was proclaimed, in 
November 1 893, that its enforcement should be deferred until 
the end of i 896, so that it might be completely amended. In 
1893, a Code Investigation Committee was appointed, the result 
being that various portions were successively promulgated in 
1896 and 1898 with the approval of the Diet, the whole being 
enforced as from the 1 6th July, 1898. This is the Civil Code 
actually in force. 

The compilers of the new Civil Code aimed at simplifying 
the old Code of 1890 both in respect to arrangement and termi- 
nology, and instead of exclusively adhering to the French law — 
as in the case of the old Code — , they drew largely upon the laws of 
Germany, France, Belgium, Holland, Switzerland, Gi'eat Britain, 
the United States, etc. They also paid due consideration to 
native custom and usage.' Such was especially the case with 
the part relating to relatives and succession, for the Code em- 
phasized the relations between the head and the members of a 
house, and while, in the old Code, succession was only regarded 
as one of the causes of acquisition of property, succession in the 
new Code — that is,, succession proper — is primarily succession to 
the headship of a house, to which the succession to the property 
(left by the formei* head of the house) is merely incidental. 
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CHAPTER 2. 

ETYMOLOGY OF THE TERM BURITSU'’ (LAW). 

The Japanese term horitsu by which the English w;ord 
“ law ” is usually rendered is a compound of the two words ho 

and riisu (:^). The word ho is also pronounced noritoni, 
meaning “ what is to be acted on as rules ” — that is, the standard 
of action, A Chinese dictionary called “ Shakumei " ig) 
explains that the word ho means to compel, that is, to cause persons 
not to even think of acting against its spirit : to compel persons to 
do what is right and impose limits which they are forbidden to 
transgress. The same book also states that the word “ ritsu ’ ’ (;^) 
means to restrain, that is, to restrain and curb the mind of man 
and not to allow it to act capriciously. Both words thus mean 
something which hinders persons from acting just as they please, 
Another Chinese book, ‘^Jiga ” (|f : 5 f^), says that the word “ho ” 
means regularity ; and that the word ritsiLvm'saaslaw ot regularity. 
This also shows that both words are alike intended to mean that 
which prevents persons from doing acts which are opposed to 
what is I'egular and normal. 

Though in Japan there was what is popularly known as the 
“ ConstitiUion ” {Kempo) of Shotoku Taishi^ this was more a 
set of moral injunctions rather than a code of law, There were 
other laws such as the Taihd Ritsu~Ryd {-jc ^ (a system 

of law compiled after the Chinese fashion in the ist year of thp 
Taiho fyoi-yo4j), the Yoro Ritsu-Ryo (which is 

the name given to the Taiho Ritsu-Ryo as amended in the 2nd 
year of Yoro [717-24]), but the word “ho" was never employed 

* Shotoku Taishi (572-621), who was the second son of the Emperor 
Yomei (586-587) and Regent under the Empress Suiko (593-628), is famous 
'for his devotion to Buddhism (for the propagation of which religion he 
founded many monastaries) and for his Kempo. It was Shotoku Taislii 
who sent the first embassy to China (607), and adopted the Chinese calendar 
(^604). By the way, the word “/w” is pronounced pd in a compound for 
the sake of euphony. 
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to designate them. The word “ nisn” is also prononnced 
totonoeriL — “ to regulate/’ that is, to set right what is inharmoni- 
ous or discordant in things. Whatever the original meaning 
of the word may have been, however, it was, as a matter of 
fact, employed only in the sense of penal laiv both in China 
and in Japan, though such is not the case at the present day. 

It is not known when the word “ hoyitsu-^' (law) was coined 
for the first time in Japan ; but the Imperial Consiittition ex- 
pressly employs the word and defines its meaning. In the ages 
of Taiho (701-04) and Yoro (717-24), there were only ritstt and 
ryd ; Htsu meaning, as a rule, prohibitory or penal law, and ryo 
imperative or civil law. In the times of the Hojos (1205-1333), 
they issued the “ Goseibai Shikimoku ” (^ ^ ^ @ ) (a set of 

rules which are also known as the *\ Jdei Shikimoku ” (_^ 

^ g) because they were promulgated in the 1st year of Joci 
[1-232-33]). It is surmised that they purposely adopted this new 
name for their law and refrained from styling it “ ryo ” or “ ritsuS 
because that would have been tantamount to setting at naught 
the substantive laws promulgated by the Imperial Court. Under 
the Ashikaga rule (1388-1565), there was also the Kemmu 
Shikimoku ” ^ 5^^ g ) (so called because it was formulated 

in the 3rd year of Kemrau [1334-38]). During those ages, 
when the country was divided among warring provincial lords 
subsequent to the downfall of the Ashikagas, law went by 
different names, in different provinces. Under the Toyotomis 
(1582-1600), it was called Go-jo or “ Hekisho^^ (because 
posted up on a wall). Under the Tokugawa regime (1603- 
1868), it was called “ HattoS “ Osadame-gakip “ Osadame-gaki 
Hyakkajb ” {lit. The law of one hundred articles), “ Fttre^* and 
many other names. 

Subsequent to the Meiji Restoration (1868), Japan had the 
“ Shmrit^ Koryo ^ ^ “ Kaitei Ritsurei ^ ^ ” 

and numerous other important laws, but none of them were 
termed “ horUsu." They have been called simply “ ho” ^‘joreij 
“ rei” “ fukoku,” " tasshi,” “ kisoku” etc. It will thus be seen 
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that the word hdritsu ” is simply a generic term for “ law." As 
a generic term, too, the word admits of two interpretations — one 
wide and the other narrow. In the narrower acceptation of the 
word, “ hdritsu " denotes a law within the meaning of the 
Imperial Constitution — that is, a law which has been passed by 
the Diet and sanctioned by the Emperor. 


CHAPTER 3. 

ORIGIN AND PURPOSE OF LAW. 

With regard to the question as to how and why law came 
into existence, - the only possible answer is that necessity — the 
Mother of Invention— gave birth to the system and has perpet- 
uated it from before the dawn of history to our own times, and 
will assuredly continue to peipetuate and mould it until the crack 
of doom. Law has come into existence simply and solely 
because experience has taught humanity that it is necessary for 
the maintenance of order among communities of men. Im- 
mediately two or more persons meet together, they are pretty 
sure to have conflicts of will followed, by conflicts of action. 
When each member of the community makes it his business to 
thrust aside his fellows in his , eagerness to enforce his will and 
achieve his own particular object regardless of the interests of 
others, it is obvious that society must be exposed to perpetual 
warfare, and it is impossible to hope for a state of peace and 
security under such -circumstances. In order, therefore, to 
prevent such conflict, and to promote harmonious intercourse 
between man and man, law has necessarily come into existence. 
Thus, where there is a “ house,” there is a house law ; where 
there is a tribe,” there is a tribal law ; where there is a school, 
there is a law by which such school is regulated. In the same 
way, a corporation, a village, a town, a city, a district, a pre- 
fecture or a state must each have a law of its own, because such 
bodies could not exist in an orderly manner unless there were 
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laws governing their organization and function. In short, law 
has come into existence, after the organization of men into a 
society, for the purpose of maintaining and guarding the welfare 
of all alike. This was emphatically stated by KiyowaraNatsuno, 
the official commentator of the “ Taihb Ryd ” (see above), when 
he said, in his memorial to the Throne upon the completion of 
the work : — “ Law originated simultaneously with the heavens 
and the earth.”* 

The direct object of law is to prevent conflicts of individual 
wills, and consequently conflicts of actions among the constituent 
members of a body ; and it is by restraining the liberty of persons 
to a certain extent that this object' is partially attained. To 
restrict the liberty of one person is equivalent to protecting that 
of others. In punishing, for example, a person who commits an 
assault, the liberty of the offender is restricted in order to protect 
the liberty of the other members of society ; and when protection 
is afforded to a great many persons at the cost of a moderate 
restraint imposed on a few, it may be considered that the order 
of society is protected and preserved in a legitimate and satis- 
factory manner. 

Kant, in his Rechtslehre, has explained the object of law as 
consisting in harmonizing the will of each person with the wills of 
others ; Bentham holds that law aims at ensuring the greatest 
happiness to the greatest number; while Hanfei, a Chinese 
philosopher, says that the peace and strength of a state 
depends on law. Though explained in different words, these 
three all agree in considering law as a means of maintaining 
order. 

In the Roman, German, and French languages, justice,” 
law ” and “ right ” are all expressed by the same word. Black- 
stone has also said that the object of law consists in commanding 
men to do what is right and prohibiting them from doing what 

* There is a familiar ring about, these words which remind one of 
certain passages in Hooker’s “ Ecclesiastical Polity,” and of Blackstone’s 
description of the law of Nature. 
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is wrong. All this may be taken as an illustration of the fact 
(i) that law is derived from an innate sense, of justiccj (2) that it 
commands men to do what is right, and (3) that to do what is 
right (according to law) is one’s right. 


CHAPTER 4. 

CONCEPTION OF LAW. 

Law is that body of rules by which the actions of a given 
community of men and of the component members of such 
community are restrained. Thus, the law of a state restricts the 
actions of such state and those of the nation, and even of foreign- 
ers resident within its territory.- In some countries, law is 
derived from the will of the sovereign. Though generally 
agreeing in deriving law from the will of the sovereign, yet in 
some countries it is believed to be derived exchsively from the 
will of the sovereign — that is, it is considered to come into 
existence simply by an expression of intention on the part of the 
sovereign ; while in other countries it is considered necessary to 
obtain the consent of Parliament. In others, again, it is held to 
be derived from the aggregate will of the whole nation. So 
various are the methods by which, law is made, and so different 
is its substance, that there can be no greater mistake committed 
than to drav>; generalizations from a state of things obtaining in a 
particular place or in a particular age. It is entirely erroneous 
to conclude that there are common principles underlying the 
laws of all times and all countries, that it is fundamentally neces- 
sary for a law to be permeated with such principles, and that no 
law is law which does not act on such piinciples. Formed as it 
is to meet the requirements of a given age and place, law is 
bound to differ from age to age and from place to place. In 
one respect only are all laws the same ; they always have for 
their object (at least theoretically !) the purpose of guafding the 
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existence of the communities for the benefit of which they are 
respectively enacted. 

Rules ” in this connection mean restrictions imposed upon 
actions providing that a certain cause shall invariably produce a 
certain result : merely and simply to restrain individual wills 
does not come within the proper province of law. 


CHAPTER 5. 

MAINTENANCE OF LAW. 

Even where law has come into existence, it will cease to 
have any value as such when it has no power by which it can 
assert itself. It is, therefore, necessary that there should be 
something to support the law, so that it may work satisfactorily 
and remain in force and effect long enough to accomplish the 
object with which it has been made. In former days, the main- 
tenance of law was left to the “ self-help " of each individual — 
that is, each person was left to use his own resources for the 
protection of his lawful rights. For this reason duels and the 
vendetta were recognized. Among the Teutonic tribes, plain- 
tiff and defendant were caused to walk on fire or were plunged 
into water; and the party who escaped unhurt, or who was 
under water longest, was considered as the party in the right ; 
while in England a person who sustained civil damage at the 
hands of another was entitled to plunder the cattle of the 
offender, without resorting to the public force of the state. 
Notable traces of this self-help are to be seen, even now, in 
criminal law, in the recognition of justifiable defence on the part 
of the injured party, and, in ciyil law, in the exercise of certain 
rights of pledge without the intervention of the public force of 
the state. 

At present, most people believe that the maintenance of law fe 
left to an external force — that is, law is maintained by the forcible 
compulsion of the power of the state; but it may*be doubted 
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whether the compulsion of the power of the state is the only force 
by which law is maintained. It is probable that by far the greater 
number of persons endeavour not to contravene the law for 
reasons other than fear of penalties or of execution by bailiffs— 
that is, from a rooted conviction that it is right, expedient and 
advantageous to conform to legal provisions. There must be 
more persons who refrain from stealing because it is ethically 
wrong to steal than because stealing entails penal servitude. 
This conviction is what we may term an inward compulsion 
that is, the compulsion of conscience. This inward compulsion 
is also derived from the sense of common advantage in indlvv 
duals, to which we have already referred. To steal, to oniit to 
return things borrowed, to buy things and omit to pay for 
them, to sell tilings and omit to deliver them— all these are 
causes of conflicts of interest. The sense of advantage accruing 
from theft must be lessened, or wholly extinguished, by the 
sense of inconvenience ‘ whicli would be felt by ourselves were 
we the victim of theft. A man is naturally induced to forego 
the advantage of not returning money borrowed from another, 
when he pictures to himself the inconvenience which he himself 
would feel should another fail to repay loans granted by him. 
In this way, a sense of common advantage; is developed in 
and the development of this sense fosters and accentuates tlie 
said inward necessity br compulsion. Men are driven to obey 
and act in conformity with the law more by this sense of inward, 
compulsion than by forcible compulsion. It is, of course, impKis*- 
sible absolutely to deny that law is maintained by forcible 
compulsion ; but it is a gross mistake to think that law is made 
what it is by no power other than forcible compulsion. If forcible 
compulsion was the sole means of maintaining law, the greater the 
force with which it was supported the better would it work, but, as 
a matter of fact, such is not the case : on the contrary, experience 
shows that the harsher the law is, the less satisfactorily it operates. 
This is well expressed Spring and AiituimP a Confucian 

classic, in these words : When ordinances are harsh, they are 
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not dbeyed \ when prohibitions are many, they do not .operate” 
In the Book of History f another Confuciah classic, , we: read ; 

Punishment is medicine for curing, the country : moral teach- 
ing is food for promoting peace. To remove, evil by. moral teaclr 
■ing is^ to control sickness with food : , to ensure peace by. punish: 

' ment is to heal with medicine.” These are remarks which show 
that diorality and law may mutually cooperate hand in hand. 

The “ inward compulsion ” just referred to is satisfied when 
(i) each person conducts liimself aright and (2) he can place 
-confidence in others. -Sincerity and confidence are thus the 
pillars of society.; and confidence and sincerity can be more fully 
developed by the successful maintenance of law. . In short, 
inward compulsion is the cause, and also the result, of external 
"compulsion, and they mutually assist and aid each other in maim 
taininglaw. ' 


CHAPTER 6. 

. . ; USE OF LAW. 

Law is not omnipotent. It is impossible for law to extermi- 
nate all evil-doers, nor can it, anticipate all breaches of civil obli- 
gations. . It is unwise to place such exaggerated confidence in 
law as to bHieve that the country can be governed by law 
alone. ; Even though mUrder js forbidden, the fact remains that 
persons- do comniit murder ; and while penalties are inflicted on 
the murderer, such punishment does not restore life to his 
victim. Moreover, there are persons who commit murder and 
yet contrive to remain at large. Though persons are legally 
authorized to use force in self-defence, such legal protection will 
be of little avail if the defender is no match for his adversary as 
regards physical force. The law imposes upon a debtor the 
duty of re-pay n:|ent, and if the creditor applies to a Court for a 
remedy in case of non-payment, judgment is then rendered by 
the Court, requiring the debtor to .pay ; and if he still fails to 
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pay, an officer is sent to seize his property. But if the debtor ^ 
has no property actually available, and dies without acquiring', 
any property, and there is no heir, or, even though there is an • 
heir, he has made a “ limited acceptance " of the succession and; 
does not consent to succeed to the liabilities of the deceased, alh 
the vaunted force of the law is of no avail : the creditor , is left; 
without any remedy Whatsoever. ‘ 

Thus, law not being all-sufficient, something must be found 
to supplement its utility. Such supplement is to' be found in* 
morality, religion, conscience and custom. ; : 


CHAPTER 7 \ 

LAWMAKING PROCEDURE. 

Law is made in different ways in different .countries and in 
different ages. There was an age when law was made by the 
will and action- of a single person — the sovereign-— > and another 
when it was" believed that law was made by m,an through divine, 
revelation. At the present day, too, law in a constitutional, 
monarchy is made in a different manner from law in a despotic, 
monarchy ; and law in_ a monarchy, from law. in a republic. 
Even in countries possessing virtually the same form of govern- 
ment, law is not always made in the same manner; In short,. it 
is impossible to make a general statement under this head ; and 
we must content ourselyes with sketching the present process 
of law-making in Japan. It is needless to add. that, - previous to 
the enforcement of the Constitution, law was made in a way 
vastly different from that in which it is now. 

SECTION I. 

-Lawmaking in- its Narrower Sense. • 

We have seen that law admits of two interpretations— =-a 
wider and narrower. In the narrower acceptation of the ’word^ 
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law denotes what is referred to as law {hdntsu) in the Constitu- 
tion — that is, nothing but what has been passed by the Diet and 
sanctioned by the Emperor can be regarded as law within the 
meaning of the Constitietion , while certain expressions of intention 
df the State, other than laws, combine with laws to make up law 
in its wider sense. Imperial Ordinances, Cabinet Ordinances, 
Departmental Ordinances, Prefectural Ordinances, Metro- 
politan Police Board Ordinances, Formosan Government Or- 
dinances, Saghalien Governnlent Ordinance, Kwantung Govern- 
ment Ordinances, Kor-ean Government Ordinances come all 
within the law in its wider sense. The law to which we refer in 
the present section is confined to law in its narrower sense. 

Law in its narrower sense -f ordinances=law in a wider 
sense ; 

Law in its wider sense — ordinances=:law in its narrower 
sense ; 

Law in its wider sense — law in its narrower sense s=?ordi- 
nances. 

That, in Japan, legislative power vests exclusively in the 
sovereign is clear from Art. 5 of the Constitution which provides 
diat the Emperor exercises the legislative power with the consent 
of the Imperial Diet, The Diet possesses ihenely the tight of con- 
sent : it does not possess legislative power. In some countries, 
a system is adopted under which sovereign and parliament make 
few between them ; but no such system is recognized under the 
Imperial Constitution, 

The Steps by which law is made in Japan may be sum- 
hiarlzed as follows. 

SUBSECTION I, 

Introduction of Projects of Law. 

The introduction of projects of law means to lay drafts of 
law before the Diet. In whom, or in what body or bodies, the 
right to introduce projects of law vests is a matter determined 
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by the constitutional law of each country. That in Japan the 
right in question vests severally in (i) the Government, (2) the 
House of Peers and (3) the House of Representatives is clearly 
provided in Art. 38 of the Constitution which run ^ : — '' Both 
Houses shall vote upon projects of latv submitted to them by the 
Govetnmcnt, and may each initiate projects of laiv.” In Eng* 
land, France, Germany, etc., the right vests also in the King, 
President or Emperor (as the case may be). Projects of law 
may be first submitted to either House, though the Budget must 
always be submitted first to the House of Representatives (£<rz£; 
of the Hotists, Art. 53), 

Each member has only a right to make a motion for intro- 
ducing a project of law with the support of twenty or more 
members. So, a project which a member brings into the House 
to which he belongs is not a project of law, but a proposal to 
make a project of law. The Government may amend or witfc 
draw projects of law which it has laid before either House. 

SUBSECTION 2. 

Voting on Projects of Law. 

To vote on projects of law means that the lOiet decides 
whether projects submitted to it should be made laws or not. 
Projects introduced by the Government must be voted on prior 
to those introduced by either House and, in passing such votes, 
it is necessary that certain formalities should be obsferved. hi 
this respect. Art. 2/ of the Law of the Houses provides ■ 
A project of lazv shall be voted on after it has parsed through 
iJvree readings. But tju process of three readings may be 
omitted when such a course is demanded by the Govermnent, or 
by not less than ten members, and agreed to by a majority of 
not less than two-ihirds of tite members present in the House f 

At the first reading, it is decided whether, considered as 
a whole, it is necessary or advisable to make a law of the given 
project of law. Bills brought in by the Government can be 
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voted only after they have been submitted to a committee for 
examination, though this process may be omitted oh the demand 
of the Government in cases of urgency {Laiv of the Houses, Art* 
28). On the contrary, in the case of projects of law brought in 
by either House, it is not absolutely necessary to refer them to 
the examination of a committee. In case, therefore, of a project 
of law brought in by the Government, the first reading deter- 
mines whether it should be referred to the consideration of a 
committee. =The second reading examines the project article 
by article, amending what should be amended, adding what 
should be added, striking out what should be struck out ; while 
the third reading again considers the project as a whole and 
decides whether it should be adopted or not ; and it may still 
amend the bill, should such course be deemed expedient. A bill 
which has been rejected cannot be brought in again during 
the same session. 

i' ’ 

SUBSECTION 3. 

Sanction of Projects of Law. 

When a project of law has been passed by the Diet, it is 
submitted to the Emperor, through the competent Minister of 
State, by the President of the House in which it was last voted 
upon. A project of law is said to be sanctioned, when, in con- 
formity with a certain form, the Emperor expresses his intention 
to make a law of it [Constitution, Art 6). Under the Japanese 
Constitution; the Emperor does not give his sanction in consul- 
tation with the Diet, To give sanction is an independent right of 
the sovereign. Nor does the sovereign exercise legislative 
power in common with the Diet, The sovereign may, therefore, 
refuse to give sanction to projects of law which have been passed 
by the Diet without the least amendment. ‘All that the Em- 
peror can do in this matter, however, is either to sanction or 
not to sanction : he cannot sanction projects of law subject to 
amendments. 



LAWMAKING PROCEDURE. 


.23 


The certain form which is to be complied with in giving 
sanction, and to which we have above referred, consists of th,e 
signature and seal of the sovereign and, , in most countries, the 
counter-signature (s) of the competent Minister (s). Great Britain 
appears to be the only country where such cOunter-signatijire is 
deemed unnecessary. A project of law is said not to be sanc- 
tioned when the Emperor does not permit it to become law. 
In case a project of law is not sanctioned, the fact is, in, some 
countries, made public in a certain form ; but such is not the 
case in Japan. When a project of law is not sanctioned, 
it is to be regarded as not being sanctioned, because while 
the Law of the Houses (Art. 32) provides relative to sanction 
that bills which, after , having been passed by both Houses and 
presented to the Emperor, may be sanctioned, shall be promul- 
gated before the next session of the Diet, it contains no provi- 
sion about non-sanction. 


SECTION 2. 

Ordinances [Meirei). 

SUBSECTION I. 

Common Ordinances {Fuisu Meirei), 

It is in the exercise of the supreme power of the Empemr 
that ordinances are made : it has nothing to do with the Diet. 
Art. 9 of the Constitution shows that the power to make 
ordinances vests exclusively in the sovereign by providing that 
“ the Emperor issues or causes to be issued ordinances necessary 
for the carrying out of the laws or for the maintenance of public 
peace and order » or for the promotion of the welfare of subjects, 
but that no ordinances shall in any tvay alter any of the existing 
laivsP -Ordinances may, thus, be classified into (i) executive 
ordinances and (2) simple ordinances. Executive ordinances 
are ordinances which are issued for the carrying out of laws ; 
while.simple, ordinances are ordinances which are issued for the 



24 


LAWMAKING PROCEDUEE. 


maintenance of public peace and order or for the promotion of 
the welfare of subjects. These two classes of ordinances are 
issued either by the Emperor himself or caused by the Emperor 
to be issued by various administrative organs. Ordinances which 
are issued by the Emperor himself are called Imperial Ordinances 
{Cliokurei), those issued by the Minister President of State, 
Cabinet Ordinances {Kaku-rei), those issued by Ministers of 
the several Departments, Departmental Ordinances {Sho-rei) ; 
those issued by prefectural governors, Prefectural Ordinances 
{Furei or Ken~rei) ; those issued by the Chief of the Metro- 
politan Police Board, Metropolitan Police Board Ordinances 
{Kdshi-chd-ni') ; those issued by the Governor-General of 
Formosa, Formosan Government Ordinances {Taiivan Sotoku- 
fu-fei) and so on. These two classes of ordinances are collec- 
tively called common ordinances {Futsu-meirei') ; and the pro- 
visions of Art. 9 of the Constitution above quoted show that 
these ordinances are inferior to laws in their effect. 

SUBSECTION 2. 

Emergency Ordinances {Kinkyu Meirei), 

The nature of emergency ordinan,ces, and the fact that 
they are issued in the exercise of the supreme power of the 
Emperor, is quite clear from the following provisions of Art. 
S of the Constitution : — 

'' In case of urgent necessity, when the Imperial Diet is not 
. sitting, the Emperor, in ordey to maintain public safety 
or to- avert a public danger, has the power to- issue 
Imperial Ordinances, which shall take the place of Laws, 
Such Imperial Ordinances shall, hoipever, be laid before 
the Imperial Diet at its next session, and should the 
Diet disapprove of the said Ordinances, the Government 
shall declare them to be invalid for the future C 

These ordinances are commonly called Emergency Ordin- 
ances {Kinkyu Chokurei), because they are issued in case of 
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urgent necessity or emergency. When the Diet is sitting, 
projects of law to meet even urgent necessity are to be laid 
before the Diet for approval, and it is not necessary that such 
ordinances should then be issued. Taking the place of laws 
when they are issued, it is but proper that such ordinances 
should be laid before the Diet at its next session, and that it 
should then be decided whether they should continue in force 
or not. Even if they are not approved by the Diet, however, 
the acts done so far under them are not rendered invalid : the 
ordinances cease to be valid only as regards the future. While 
common (ordinary) ordinances— that is, executive ordinances 
and simple ordinances, do not possess the effect of altering or 
repealing laws — that is, they possess only the effect of altering or 
repealing other common ordinances —Emergency Ordinances 
may conflict with laws and defeat the same. As to how they 
are made and issued, drafts of them are made in the Cabinet 
itself, or are prepared by Ministers of Departments and submit- 
ted to the deliberations of the Cabinet for approval, and then 
presented to the Emperor ; and upon their obtaining the 
approval of the Emperor they acquire the validity of ordinances. 

SUBSECTION 3. 

Regulations and Rules of Self-governing Bodies. 

Regulations of self-governing bodies ( jiji-tai jorei) are also 
to be included in law in the wider sense of the term. Regula- 
tions of self-governing bodies are laws issued by self-governing 
bodies themselves in regard to the affairs of such bodies, and to 
the rights and duties of the people of whom they are composed. 
Rules {kisohi) of self-governing bodies are laws provided by 
self-governing bodies in regard to buildings and structures held 
by them. The manner in which such regulations and rules are 
made is provided as follows in the Law for the Organization 
of Cities and the Law for the Organization of Tmms and 
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Villages promulgated by Laws Nos. 68 and 69 of the year 
T911 

1. Voting . — In order to make, alter or repeal regulations 

and rules of a city, the vote of the municipal assembly 
must be obtained {Law for the Organisation of Cities, 
Art. 42, No. i). In order to make, alter or repeal 
regulations and rules of a town or village, the vote of 
the town or village assembly must be obtained {Law 
for the Organization of Jowns and Villages, Art. 40, 
No. i); 

2. Permission of the Home Minister . — After the afore- 

mentioned vote has been passed, permission of the 
Home Minister must be obtained, so far as the regula- 
■ . tions {jorei) are concerned {Imw for the Organization 
of Cities, Art. 1 65 and Law for the Organisation of 
Totvns and Villages, Art. 14S). 


CHAPTER 8. 

INTERPRETATION. 

There are two ways in which a law is interpreted, namely, 
(i) doctrinal interpretation {gdlmri-teki kaishaku) and (2) legal 
interpretation {kyosei-teki kaishaku). Doctrinal or theoretical 
interpretation is merely interpretation from a technical point of 
view, and so the public is entirely free to adopt it or nOt. 
Indeed, law itself may attach a meaning to the given text different 
to what jurists and others deem to be its true meaning. On the 
contrary, legal or compulsory interpretation embodies a meaning 
in which it is legally ordained and required that a given law 
shall be understood. Legal interpretation is thus a part and 
parcel of the law ; and persons who do not act on it act contrary 
to law and must be prepared for the consequence. 

Laws are not always so clear in their meaning that they do 
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not stand in need of any interpretation. Their meaning is doubt- 
ful because of inattention on the part of the legislature, or because 
there are omissions in the text, or because laws do not keep pace 
with the progress of society. Even where the legislature has 
paid sufficient attention and there are no omissions in its wording, 
a law may still be ambiguous in its meaning. Generally speaking, 
however, doubts relative to the meaning of laws may be clas- 
sified into : - 

1. Doubts about the wording of the law itself, as, for 

example, in case of the word '' judges " {saiban-hmn) 
employed in Art. 5^ Constitution; for it is 

doubtful whether it refers to judges of ordinary courts 
of justice only, or whether the word includes also 
Councillors of the Court of Administrative Litigation 
and Consuls and prison governors in Hokkaido, etc, 
who exercise judicial functions on occasion ; 

2 . Doubts about the true and real meaning of the law 

though there are no doubts as to the meaning of the 
wording thereof, as when it is doubtful whether a law 
is imperative or optional : for example, under the old 
Criminal Code, it was doubtful whether a person who 
stole electricity should be criminally dealt with as 
guilty of theft or otherwise. 

The promulgation of a new law is always the occasion for a 
vast crop of doubts to arise : there has never been a law which has 
been so transparently clear that it has required no interpretation 
or explanation. King Frederick of Prussia once issued a law 
forbidding people to write commentaiies on the laws, but to 
taboo such commentaries turned out to be a task impossible 
even for him to accomplish. To solve and settle doubts relative 
to laws is not a business which concerns merely legislators, 
judges, administrative officials, scholars and practical lawyeis , 
but the public in general should not fail to pay due attention to 
the matter,-, inasmuch as qui: rights and, duties as intliyiduals am 
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seriously affected by the manner in which the laws are 
interpreted. 


SECTION I. 

PocTRiNAL Interpretation. 

Doctrinal intetpretation {gakuri-ie/d kaishaku) is classified 
into (i) grammatical interpretation and (2) logical interpretation. 
Grammatical interpretation {bunri kaishaku) aims at making 
clear the meaning of the text of a law in accordance with the 
meaning of the actual words and sentences ; while logical inter- 
pretation (ronri kaishaku) aims at clarifying the meaning of a 
law in view of the logical connection of the text, and without 
any regard to the direct meaning of the words and sentences. 
Those who advocate grammatical interpretation hold that the 
meaning of a literary composition does not lie outside the words 
of which it is composed, but is expressed entirely by and within 
the scope of the words. But it would seem that it is not right 
blindly to adhere to the mere ipsissiina verba only, while dis- 
regarding* the meaning which is clearly implied, though not 
directly expressed. In interpreting a law, therefore, attention 
should first be paid to the words, inasmuch as it is by words 
that a. meaning is expressed, and to interpret a law without any 
regard to its words is not to interpret it at all ; and in applying 
this method of interpretation, (i) words must be interpreted in 
the meaning in which they are usually employed and not in a 
special or exceptional sense ; and (2) they must also be inter- 
preted according to the sense in which they were employed at 
the time of the promulgation of the given law. 

Grammatical interpretation should be followed up by logical 
interpretation, that is, (i) it is to be ascertained for what purpose 
the given law exists — with the object of protecting whom has 
it been promulgated, in order to remove or remedy what 
evil has it been made, for what good or advantage has it 
been i^ued ; and (2) it is necessary to consider the condi- 
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tion of society at the time of the promulgation of the law. 
But logical interpretation may not lead to the same re- 
sult as grammatical interpretation. In case the result of 
one conflicts with that of the other, how is the difficulty 
to be overcome ? In such case, greater importance should be 
attached to the result of logical interpretation, because a law is 
interpreted in order to ascertain the true meaning with which it 
has been made, and there is no reason why its letter should be 
followed in defiance of its spirit and intent. 

There arc some jurists (Savigny, for example) who arc for 
classifying doctrinal interpretation into historical interpretation, 
systematic interpretation, etc. in addition to the above ; but it is 
. submitted that these kinds of inteipretation should be included 
in logical interpi'etation. 

Logical interpretation may be subdivided into the following 
three classes : — 

1. Restrictive mterp relation [seigen kaishab —an inter- 

pretation by which the wording of a law is understood 
more narrowly than it at first appears to suggest. For 
example, there is a law called the Kolnilsu-sJw Tori- 
shimari-Ho ” (litei-ally, Laiv for the Cofitrol of 
Dealers in Old Things (Law No. 13 of the year 1.895)^ 
Now, everything that has not been recently made is 
an old thing ; but the law in question is intended to 
apply only to dealers in second-hand articles. 

2. Exte 7 ided interpretation {kakucho kaishakn). — This is 

to give a law a wider meaning than its words directly 
warrant, when the words employed are not ample enough 
to express the meaning of the legislator. When it is 
written on notice-boards in public gardens, etc. that it 
is forbidden to injure trees, or that it is forbidden to 
catch birds and fishes, it is but proper to understand 
the prohibition to extend also to bamboos (which are 
not technically “ trees ”) and to tortoises (which are 
neither birds nor fishes). 
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3. Supplementary or rectijicatovy interpretation ijiojii or 
hosei kaishaku). — When the legislator, owing to his 
ignorance or inexperience, has made a law, wrongly 
expressing what he wanted to say, or not fully defining 
what he wanted to determine, it is obvious that it will 
be contrary to the intention of the lawmaker to 
interpret the law in blind adherence to its wording. 
Besides, the progress of society may sometimes make 
it very necessary that some modification should be 
introduced into the meaning of a law. To interpret a 
law in this way, supplying what it has left unexpressed, 
or adapting it to an altered state of things, is what is 
known as supplemental or rectificatory interpretation, 
For example, the Aquilian law of Rome at first re- 
cognized that if “ A ” should injure material things 
belonging to “ B,” “ B ” was entitled to damages 
from A ; " but afterwards the provision came to be 
understood as coveiing damages for bodily injuries 
also. In Rome, again, the property of a person who 
died a prisoner of an enemy was at first legarded as 
ownerless things ” — things unfit to be the subject- 
matter of succession ; but later on the interpretation 
was so modified that it was considered as the proper 
subject-matter of succession. Considered from another 
point of view, however, supplemental interpretation is 
objectionable, in that it may sometimes give a law a 
turn wholly unintended by the lawmaker. Savigny 
and Vangerow are, therefore, against supplementary 
interpretation, holding that it is inadmissible to alter 
the meaning of a law by means of interpretation. 
Those who advocate supplemental interpretation do 
so on the ground that, in interpreting a law, more 
importance should be attached to the intention of 
the legislator than to the words. If supplemental 
interpretation is not to-be ■ admitted, both restrictive 
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interpretation and extended interpretation must likewise 
be held inadmissible. If rectificatory interpretation is 
not to be admitted, even where the legislator has 
obviously committed a mistake, how is such a mistake 
to be rectified ? Though some jurists fear that rectifi- 
catory interpretation may have the result of interpret- 
ing and applying a law contrary to the intention of the 
legislator, yet when it is clear beyond any doubt that 
the legislator has committed an error, to set the matter 
right by rectificatory interpretation must be regarded 
as a course more agreeable to the intention of the 
legislator than to perpetuate his error. But it is hardly 
necessary to add that this method of interpretation 
should not be employed hastily or carelessly, but only 
with due care and anxious deliberation. 

The following may be added as principles governing 
doctrinal interpretation. 

1 . When words employed in a law are not definite, they 

are to be widely interpreted. This is what is meant 
by that .legal proverb which runs ; What is not dis- 
. tinguished by law must not be distinguished.’^ Words 

employed in a law must not be interpreted with special 
rigour. For example, the word “/>erson” is to be 
taken as meaning both natural and juridical persons and 
covering male and female, young and old ; and, unless 
otherwise provided, the word “ vehicle ” is to be 
interpreted as meaning vehicles of all kinds : it is to be 
taken in the special sense of a particular kind of vehicle 
such as a jinrikisha, carriage, ox-car, bicycle, motor- 
car, etc., only when there is a special provision to that 
effect. 

2. Laws concerning special rights, penal laws, obligatory 

laws and exceptional laws are to be interpreted strictly, 
because these la\<'s have a serious effect upon the 
rights and duties of individuals. 
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SECTION 2. 

Legai. Interpretation. 

Legal or ‘^compulsory” interpretation {kydsei-teki kaishahi) 
is an interpretation to which obedience is required by the power 
of the State. Compulsory interpretation is classified into (i) 
legislative interpretation, (2) judicial interpretation and (3) admi- 
nistrative interpretation. 

I. Legislative interpretation (rippd kaishahi) is an interpre- 
tation of a law provided by the legislator himself by means of 
law. This kind of interpretation is recognized by Savigny, 
Dernburg and others. Savigny, especially, holds that legisla- 
tive interpretation being an interpretation of law by law, it must 
be regarded as law rather than as interpretation. What he 
means by this is that such interpretation is not’ necessarily proper 
in itself but is valid as law, and the people are required to obey 
it not as an interpretation but as a law. There are three ways 
in which legislative interpretation is effected ; — 

I. Interpretation by means of a separate law or ordinance* 
as, for example, the Civil Code is interpreted by the 
Law Concerning the Application of the Civil Code, 
Another fit illustration may be quoted from one of 
Dernburg’s works : — 

By virtue of a mandate given by a law of the 
2ist October, 1878, the Chief of the Berlin Police 
Board, while the Diet was sitting, endeavoured to 
compel the socialist Members of the Diet to withdraw 
from Berlin; and this gave rise to disputes as to 
whether the Chief of the Metropolitan Police Board 
possessed such authority, and whether Members of 
the Diet who did not withdraw from the capital in 
compliance with such eui order rendered themselves 
liable to a penalty. The judges sustained the action 
of the Chief of the Metropolitan Police Board ; but 
before their judgment had become irrevocable —that is. 



INTERPRETATION. 


33 


on the 30th May, 1880— a law was issued by wliich 
the said law of the 21st October, 1878 was interpreted 
to the effect that it was not applicable to the Members 
of the Diet, while the Diet was sitting ; and so the 
incident was closed. 

Interpretation given in the same law or ordinance, as, for 
example, '^things” are defined by Art. 85 of the 
Civil Code as material objects ; or the word soy ” is 
interpreted by Art. i of the Rules Concerning Tasces 
on Soy {Imperial Ordinance No. 47 of the year 1888) 
as including “ tamari ” also ; or what officials are 
entitled to pensions is explained in Arts, i, 9, 12 and 
14 of the Law Concerning the Pensions of Public 
officials {Law No. 43 of the year 1890); or ^'re- 
latives,” are defined by Art. 725 of the Civil Code 
as meaning blood-relations within the sixth degree of 
relationship and relations by affinity within the third 
degree of relationship ; or a " trader ” is explained by 
Art. 4 of the Commercial Code as a person who, in 
his own name, carries on commercial ‘transactions as a 
business; or a “dealer in second-hand articles” is 
defined by Art. i of the Law for the Control of 
Dealers in Second-Hand Articles {Law No, 1 3 of the 
year 1895) S’S a “ person who makes it his chief busi- 
ness to buy, sell or exchange articles which have once . 
been used, before or after repairs have been made to 
the same ; ” or “infectious diseases ” are defined by 
the Law Conceiming the Prevention of Infectious 
Diseases {Law No. 36 of the year 1897) ^ consisting 
of “ cholera, dysentery, abdominal typhus, small-pox, 
measles, typhus, scarlet fever, diphtheria (including 
croup) and the pest ; ” or Art. i of the Rules for the 
Control of Dairymen {Home Department Ordinance 
No. IS of the year 1900) provides that the term 
“ milk ” in the sense of these Rules means whole or 
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entire milk and skimmed milk for the purpose of sale, 
and that the term “ milk products ” means condensed 
milk and milk powder ; Art. i of the Law Concerning 
Setmge Works {Law No* 32 of the year 1900) pro- 
vides that “ seivage ivorks ” within the meaning of 
this Law means drain-pipes and other draining courses 
constructed for the purpose of discharging foul 
water and rain water in order to keep the land clean 
and tidy, and the arrangements accessory thereto ; or 
^ the word orphans ” is defined by Art. 8 of the Laiv 

Concerning Succour to the Bereaved Faint lies of Public 
officials {Lazv No. 44 of the year 1890) as unmarried 
males and females under twenty years of age who 
have neither father nor mother.” 

3, Interpretation by instructions in answer to enquiries, — 
When, for example, a prefectural governor makes an 
enquiry of the Home Department, and the latter gives 
an instruction in answer, it may be regarded as a kind 
of interpretation. 

There are three principles governing legislative interpreta- 
tion — namely, (i) that legislative interpretation possesses no re- 
trospective effect— -that is, it is only effective subsequent to the 
issue of that law which contains such interpretation ; (2) that 
legislative interpretation being a sort of law, it is binding upon the 
nation in general as well as on judges and administrative officials ; 
and (3) that opinions which persons who participated in the 
making of a law expressed at that time, or have afterwards ex- 
pressed, in regard to the law do not possess the effect of legis- 
lative interpretation, inasmuch as such opinions are not the 
opinions of the state, but merely private opinions of the persons 
who participated in the making of the law. 

2. Judical interpretation {shihd kaishahl), — This is an inter- 
pretation of a text of the law which is given by a judgment. In 
pronouncing judgment, judges are not bound to hear the opinion 
of the legislator in regard to the meaning of the law, nor is it neces- 
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sary for them to make enquiry of their superiors. They are to 
interpret the law just as they deem proper, entirely in accordance 
with the dictates of their intelligence and knowledge, and per- 
’ sons in regard to whom judgment is rendered are bound to sub- 
mit to such interpretation on the part of the judges. Judges are 
bound by legislative interpretation ; but they are not bound by 
administrative interpretation — this is a result following from the 
fact that the judicial authorities exercise functions entirely dif- 
ferent from those entrusted to the administrative authorities. 

Judicial interpretation is not binding on the nation in general 
or on other’courts, so the courts are not necessarily bound to 
interpret the same text of the law in the same way. But opinions 
expressed by the Supreme Court on points of law are binding 
on all inferior Courts, for Art. 48 of the Law of the Constitution 
of the Courts of fustice provides that opinions expressed by the 
Supreme Court on points of law when rendering judgments are 
binding on inferior courts in all matters relating to the actions in 
question — a provision which has been made with a view to in- 
sure uniformity in interpretation. Further, Art. 450 of the 
Code of Civil Procedure, providing that a court to which a case 
is sent back or transmitted (by the superior court) is bound to 
base the new oral proceedings or judgment on the opinion of the 
Supreme Court on the basis of which the .(old) judgment has 
been quashed, the inferior court is, here, likewise barred from 
interpreting law in a manner different to that of the superior 
Court, 

3. Administrative Interpretation {gyosei kais/iaku).—A.d- 
ministrative interpretation being interpretation of a law by the 
administrative authorities for the purpose of enforcing the same, 
it is effective only in so far as the enforcement of the law is con- 
cerned and in no other repect whatsoever. Nor is ■ it 
binding on judges or legislators. The only persons who are 
bound by it are (i)the administrative officials of lower rank 
and (2) the people to whom the law is applied according to 
such interpretation. 
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CHAPTER 9. 

CLASSES OF LAWS. 

SECTION I. 

General Laws and Special Laws. 

The classification of law into general and special laws is 
based on the greater or lesser extent to which laws are 
operative. General laws {ippan-ho) are laws which are univer- 
sally operative, while special laws {iokubeisii-hd) are those which 
are operative within certain restricted limits. And such limits 
may be (i) territorial, (2) of persons on whom the laws are 
binding or (3) of legal relations to which they are applicable. 
As for limits of time (within which the laws are applicable), a 
consideration of this subject is reserved for Chapter XI. 

I. General and special laws in regard to territory i . — 
General laws in regard to territory are those which are applicable 
in all parts of a given country ; while special laws are those 
which are applicable in a certain part only. Laws, for example, 
which are applicable throughout the Empire of Japan are general 
laws, while those which are operative in Formosa only are 
special. The Law Concerning Administrative Execution is a 
general law, while the Police Ordinance operative in (say) the 
Prefecture of Kanagawa only is a special law. To illustrate this 
further by foreign examples : — Laws operative throughout the 
United Kingdom and the British Colonies and dependencies are 
general laws, while laws which are operative in the United 
Kingdom only, or in any one of the British colonies or depen- 
dencies only, are special laws. The German Constitution and 
Criminal Code are general laws, while the Civil Code which 
was formerly operative in Prussia only, and the Law of National- 
ity which is operative in Bavaria only, are special laws. It 
should be noted that even if some laws of one country happen 
to be the same as those in force in another, they cannot be 
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regarded as “ general/’ because the distinction between general 
and special laws is a distinction between laws under one and the 
same sovereignty, and not between the laws under two or more 
sovereignties. In other words, laws cannot be regarded as 
general or special, unless they have been made by the legislator 
with the intention that they shall be enforced within certain 
limits only. 

2. General and Special laws in regard to persons. — Laws 
which are binding on all persons alike are general, while those 
which are binding on specific persons only are special. Specific 
persons are persons who are distinguished from others in view of 
their business or profession, personal status, social position, 
capacity, etc. Thus, the law governing marriages of the 
members of the Japanese Imperial Family {Imperial House, Imw, 
Arts, 39, 40, 41 and 44) and the law applying only to marriages 
of members of the military and naval forces are special laws. So 
is the Public Service Regulations {Imperial Ordinance No. 39 
of the year 1887), which is a law only applicable to public 
officials. The same applies to the Ordinance Concerning the 
Hereditary Property of Peers {Imperial Ordinance No. 34 of 
the year 1886) and the Ordinance Concerning the Disciplinary 
Piuiishn lent of Peers {Imperial House Ordinance No. 6 of the 
year 1911) — which are both laws concerning peers only—, the 
Military and Naval Criminal Codes, etc., etc. On the other 
hand, the Constitution, the Civil Code, the Code of Civil Pro^ 
cedure, the Code of Criminal Procedure, the Lato Concerning 
Fainilv Registries, etc. are general laws. Though a general law 
may sometimes contain provisions relating to specific persons — 
as, for example, the Civil Code contains provisions relative to 
minors, lunatics, idiots and spendthrifts — it cannot bh that 
account be regarded as a special law. 

3. General and Special laws in regard to legal relations . — 
Based on a consideration of whether they are applicable to legal 
relations in general or to specific legal relations only, this classi- 
fication of law is not an absolute but merely a relative one. A 
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law may be a special law in regard to another, while it is a 
general law in regard to another special law. For example, the 
Commercial Code is a special law, because it is a law relating to 
commercial transactions ; but it is a general law in regard to 
special laws dealing with particular branches of commercial 
tmnsactions, such as the Law for the Control of Pawnbrokers 
{Law No. 14 of the year 1895'. 

The classifications above enumerated, however, are not 
always distinct from each other. A special law with regard to 
territory may also be a special law in regard to persons, as such 
and such a Prefecture’s Regulations for the Control of Keepers 
of Public Bath-houses ; or a special law in regard to persons may 
at the same time be a special law in regard to legal relations as 
laws governing the collection of special taxes from persons 
engaged in certain special legal relations (as the Law Concerning 
Taxes on the Brezving of Sake), the Procedure for the Preserva- 
tion of the Property of Deceased Foreigners {Department of 
Justice Ordinance No. 40 of the year 1899) and the Imw Con- 
cerning Assistance in Connection zviih the Arrest and Detention 
of the Crezvs of Foreign Vessels (Law No. 68 of the year 1899). 

As a result of the progress of society, there are cases where a 
special law yields to a general law, or a general law is encroached 
upon by a special law. A special law yields to a general law when 
it is no longer necessary that there should be such special law in 
regard to the territory, persons, or legal relations in question, or in 
order that the evils incident to such special law may be removed. 
For example, owing to the repeal of a special law by virtue of 
which Hokkaido and Okinawa Prefecture were exempted from 
the application of the Conscription Ordinance, these islands are 
now subject to the general Conscription Ordinance. The same 
applies to the repeal, subsequent to the Restoration, of special laws 
concerning pariahs or outcasts {eta-hinin), the law forbidding the 
marriage of priests and nuns, and the law authorizing a certain 
class of men (the samurai) to cut down pedple in the streets 
with impunity {kiristde-gonien) under certain conditions. 
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A special law is partitioned off from a general law when it 
is found necessary that certain persons, a certain tract of territory, 
or certain relations, should be newly placed under a special law. 
For example, the inclusion of Formosa and Saghalien in the 
Japanese Empire has necessitated special laws applicable to 
Formosa and Saghalien only ; the invention of the telephone has 
made it necessary that there should be a law concerning tele- 
phones ; the extensive use of bicycles has resulted in the making 
of a special law levying taxes on such vehicles ; the appearance 
of motor-cars has resulted in a law for the control of such cars ; 
while the development of aeronautics is certain to produce special 
legislation regarding flying machines. The construction of rail- 
ways has given rise to railway regulations ; and owing to the 
increase of foreigners resident in the country many laws have 
been enacted with regard to aliens. 

The practical advantage of distinguishing general laws 
from special laws consists in determining their relative effect, 
the rule being that special law supersedes general law — that 
is, in case there is a conflict between a general and special 
law dealing with the same subject, it is the special law that is to 
govern. For example, even though Japanese male subjects are^ 
according to a general law, amenable to military serwce upon 
their attaining the age of twenty years, yet there is a special law 
according to which, for persons who are studying at certain 
schools, enlistment may be postponed until the age of twenty- 
eight. In such a case, the latter special law governs, and youths 
who are students of certain schools may have their enlistment 
deferred during the specified period. But to the rule that a 
special law governs in the place of a general law, there is an 
exception ; and this is where there is an established rule accord- 
ing to which certain general laws always possess a greater effect 
than Certain special laws. When, for example, a special law 
Issued in the form of an Imperial Ordinance conflicts with a 
general law issued in the form of law, the general law is always 
to be followed, instead of the special law. In the same way. 
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when tlie Laiv of the Constitution of the Cotirts of Justice conflicts 
with the Constitution, the latter is to govern. Further, there 
being another rule according to which a later law defeats an 
earlier law, the provisions of a special law may be rendered 
nugatory by a general law made subsequent thereto. 

SECTION 2. 

Written and Unwritten Law. 

Law is classified into written laws and unwritten laws in 
view of the form in which they exist. Written laws {seidunho) 
are made and promulgated and are written down in documents, 
while unwritten laws {fubun-hd) are not written down in public 
documents and possess the effect of law simply by virtue of 
public recognition, '' To be written " in this connection means 
to be written in such a manner as enables the thing to acquire 
the effect of “ law.” Even unwritten law jiiay be recorded — 
for example, in the works of jurists or the common place books 
of judges ; but all this does not make the law a “ written law,” 
because it is not written in such a form as to confer upon the 
writing the effect of “ law.” 

Following the development of law, there is a tendency 
towards unwritten laws being gradually transformed into written 
laws. Though there are persons who hold that where there is 
no law, there can be no judgment, this is an exceedingly errone- 
ous view. Law — especially written law — is a thing of a later 
origin than custom and judgment. In ancient times, each par- 
ticular case was decided by the King or tribal chief at his dis- 
cretion, He did not make law first and then render judgment 
according to such law. It is out of a confused mass of customs 
and judicial precedents that written law has been gradually 
evolved. As things stand now, indeed, the judge in criminal 
cases can render no judgment where there is no express provi- 
sion in the law warranting his action ; but in former days, when 
the law was still undeveloped, the judges, whether in civil or 
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criminal cases^ rendered judgments even where there were no 
relevant provisions on the statute book. 

Though unwritten laws are, as a rule, destined to become 
written laws, there are exceptions to this rule also. There are 
cases where the rule in question in entirely reversed — as, for 
example, when the written laws which had so far existed in 
France became unwritten laws in consequence of the Revolution, 
or when, as the result of the successful declaration of indepen- 
dence by the United States, the laws given by Great Britain to 
the American colonies became unwritten laws. In other cases, 
the written laws of one country become unwritten * laws of 
another ; and yet, in others, the written laws of one country 
become the foundation for the unwritten laws of another country 
— as, for instance, Roman law has, to a certain extent, become a 
source of law in Great Britain, France, Germany, etc. Rome 
never issued laws for these countries ; the latter merely adopted 
certain provisions of the Roman law as proper and reasonable. 
There are also cases where the unwritten laws of one country 
become the unwritten laws of another. The foregoing may be 
summarized as follows : — 

I . The unwritten laws of a country are sometimes develop- 
ed into the written laws of that country ; 

» 2. The written laws of a country sometimes become the 

unwritten laws of that country ,* 

3. The written laws of one country sometimes become a 

basis for the unwritten laws of another ; 

4. The written laws of one country sometimes become a 

basis for the written laws of another country ; 

5. TIic unwritten laws of one country sometimes become a 

basis for the unwritten laws of another ; 

6. The unwritten laws of one country sometimes become a 

basis for the written laws of another. 

Besides customs and judicial precedents, the opinions of 
jurists may, sometimes, constitute a basis on which the law 
(whether written or unwritten) of a country arc founded. The 
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Emperor Theodosius, for example, gave the effect of law to the 
opinions of the five great luminaries Gaius, Papinian, Paul, Ulpian 
and Modestinus, the views of Papinian being followed when the 
opinions of these writers were equally divided.* 

Written law and unwritten law each have advantages and 
drawbacks. Administered by really good judges, unwritten law 
is productive of excellent results, because instead of being bound 
and restrained by the intention of the lawmaker (as they must 
necessarily be in the case of written law), they may modify the 
law according to the practice of the given time and the reason of 
things, and also according to the changes which may take place 
from time to time ; but when it is administered by bad or inferior 
judges, the absence 'oi definite provisions will often lead to the 
abuse of the law, the screening and shielding of criminals, and the 
incrimination of the innocent. Experience shows that written 
law is practically the most effective means of remedying this evil. 
Where there are express provisions, the question of who is the 
person entitled, and who'is the person liable,'is clearly fixed before- 
hand ; and so it prevents judges from acting partially, however 
much they may be inclined to do so. Besides, defects in 
written law can be easily removed. But still it cannot be said 
that written law is open to no objection whatever. It has the 
drawback that the existence of written law tends to make the 
judges adhere slavishly to its letter and prevent them from 
rendering flexible judgments according to varying circumstances. 
Another drawback of written law is that while cases may be 
adjudicated upon without any hitch where concrete and re- 
levant provisions exist, when there are no such provisions 
penalties cannot be imposed even for acts of the most heinous 
description. In short, under written law, it is to be feared that 
depraved persons may search for defects and thus contrive to 
commit crimes with comparative impunity. 

’ When a written law exists side by. side with an unwritten 
law, the written law is to be followed, because written law is 


* Lmv of Citations. : B.C. 426, 
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definite, while unwritten law is conaparatively indefinite and un- 
reliable. This principle was emphasized by Art. 3 of The 
'' Rules for the Conduct of fudicial Affairs ” {Decree No. 138 of 
the year 1875) as follows : — 

“ Civil cases are to be adjudicated upon according to the 
provisions of the written law, where a written law 
exists, or according to custom where . no written 
law exists, or according to reason where no custom 
exists.’' 

Criminal cases can only be adjudicated upon according to 
written law ; and this is the reason why the above provision is 
specially confined to civil cases only. Custom publicly recog- 
nized is neither more nor less than unwritten law. Where neither 
written law nor unwritten law exists, the judge Is required to 
render judgment according to the dictates of reason— that is, in 
accordance with what seems to be right in the light of his per- 
sonal conviction. When the Commercial Code (Art. i ) provides 
that in case there is no provision in this Code as to a corn- 
mercial matter, the customary commercial law shall apply, or if 
there is no such customary law, the Civil Code shall be applied,” 
the Code provides that unwritten commercial law is less effective 
than written commercial law, but it is more effective than written 
law as given in the Civil Code—m. short, it recognizes an excep- 
tion to the rule that written law is morje effective than unwritten 
law. Arts. 217 , 219 , 228 , 263 , 269 , 277 and 278 of ‘the Civil 
Code also contain provisions concerning cases where cus- 
tom governs in preference to express provisions of that Code. 
Further, there are provisions according to which, notwithstand- 
ing the fact that there is a written law, the parties are enabled to 
follow unwritten law instead of such written law, if they choose 
so to do, the provision of Art, 92 of the Civil Code (which rules 
that in case there is a custom different from laws and ordinances 
not relating to public order, if it is recognized that the parties to 
a juristic act intended to conform thereto, such custom is to 
govern being a case in point, Art, 91 of the Civil Code also 
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provides that when the parties to a juristic act have expressed 
an intention different to the provisions of a law or regulation 
which does not relate to public order, such intention is to be 
followed. Thus, even if the parlies have agreed not to affix 
stamps on a loan bond, such agreement is void because it is 
contraiy to a law relating to public order. On the contrary, a 
creditor may agree with his debtor so as so make the obligation 
between them performable elsewhere than at the place of the 
domicile of the creditor (though an obligation is, as a rule, per- 
formable at the place of the domicile of the creditor), because 
such agreement is not contrary to a law relating to public order. 

SECTION 3. 

Compulsory (Imperative akd Prohibitive) Laws akd 
Optional Laws. 

A compulsory law {kydsei-ho) is a law the application of 
which the parties to a juristic act are not at liberty to modify at 
their discretion, while a law, the application of which the parties 
may freely modify, is an optional law {nin-i-ho), Strictly speaking, 
laws are laws because individuals are not permitted to modify 
their application at their choice. Regarded in this light, it would 
appear that there can be no optional law. But a law, in respect 
to which the parties to a juristic act may, to some extent, mutually 
arrange as to whether it shall be binding upon them or not, is 
said to be an '' optional law ” ; while a law, upon the application 
of which individuals may impose no such restriction, is said to be 
a compulsory law.” Even in the case of an optional law, how- 
ever, it is a matter of course that it is binding on the parties, 
when an act has been done and executed under it. On the 
other hand, there are laws according to which to do certain 
juristic acts or not is left to the choice and discretion of indivi- 
duals; and such laws are also called optional laws.. In this sense, 
laws ordering taxes to be paid or requiring persons to serve in 
the Army or Navy are compulsory laws, as is also the Criminal 
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Code ; while the law governing succession to property (as 
. opposed to succe^ionto a house) is optional, as individuals»may, 
at will, choose whether to enter upon, or refuse, such succession. 
In short, laws which are always and absolutely binding on per- 
sons are compulsory laws ; while laws which need not neces- 
sarily be followed, if one keeps aloof from certain limits laid 
down therein, are optional laws. 

There are persons who hold that public laws are compulsory, 
while private laws are optional. But this is a mistake, as there 
are some public laws which are optional. For example, an elec- 
tion law is a public law ; but electors are not forced to exercise 
their electoral rights, and may leave them unexercised if they so 
choose. Nor is a private law always optional. For example, 
when a person is adjudicated incompetent in accordance with the 
Civil Code, he cannot oppose or nullify such adjudication at his 
option. 

Compulsory laws may be subdivided into imperative laws 
{ineirei-hd) and prohibitive laws {kinshi~Iid). Laws by which it 
is positively commanded that such and such acts shall be done 
are imperative, while laws by which it is negatively commanded 
that such and such shall not be done are prohibitive. Taxation 
laws are of the former, while criminal laws are of the latter class. 
It goes without saying that whether laws are imperative or pro- 
hibitive, persons who have violated them are alike liable fof the 
consequences. 

There are prohibitive provisions the violation of which 
entails no criminal penalty, nor is the act of violation civilly void. 
For example, even if a debtor agrees with his creditor to pay 
interest at a rate exceeding the maximum legal rate (twelve per 
cent, per annum for sums of not less than i,ooo yen), the 
law takes no cognizance of the act until the matter is brought to 
the notice of the Court, when it only orders the rate tb be re- 
duced to the maximum legal rate. In ancient Rome, it was 
provided (by the lex Cincia, B.C, 204) that no person should 
make - an excessive gift to another, but in case an excessive 



46 


CLASSES OF LAWS. 


gift was made, the law did not consider it null and void 
facto, nor was any penalty inflicted on the donor and the 
donee. It was only when the party to whom the gift was pro- 
mised brought an action against the party who promised it to 
him that the law stepped in and refused to grant any remedy to 
the plaintiff. 

SECTION 4. 

- Substantive Laws and Adjective I.aws. 

A substantive law ( jiltai-ho) is a law which deternimes the 
substance of rights and duties, while an adjective (formal) law 
{kglshikl-ho) is a law which is auxiliary to a substantive law — 
that is, a law which chiefly provides the procedure for exer^' 
cising rights and causing duties to be performed. For example, 
the Constitution, administrative laws, the Civil Code, apd the 
Cfiminal Code are substantive laws for which the Laiv of die 
flouses and Election laws, the Law Concerning Adniinisti^ative 
Litigation, the Code of Civil Procedure and the Caiie of 
Criminal Procedure are adjective laws. 

In short, substantive laws are laws which determine the 
relations of rights and duties among the people themselves and the 
relations between the people and the state ; while adjective laws 
are laws which provide for the operation of substantive laws, 
and/or for penalties to be imposed on persons who do not con- 
form to substantive laws. There are some persons who hold 
that an adjective law is one which provides the manner in which 
penalties are to be imposed on persons who have violated those 
rights or failed to perform those duties which are provided in 
a substantive law ; but the scope of an adjective law is not so 
limited as that. How to bring an action, within what period 
appeal is to be made against a judgment with which one is not 
satisfied, by the conference of how many judges judgments in 
such and such a Court are to be rendered, etc. are also 
matters which are provided for in an adjective law, But a 
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law is not always made up exclusively of the elements of a 
substantive law or of art adjective law. In some laws the 
elements of both substantive and adjective laws are blended ; 
and substantive laws usually contain many provisions relating 
to procedure or penalties. 

SECTION S. 

Indigenous and Inherited (Adopted) Laws. 

An indigenous law {Jcoyii-hd) is a law which has not been 
based on a foreign model, but has been made on the basis, of 
the local conditions, manners and customs, etc. of a given 
country —that is, has developed out of the local conditions, 
manners and customs, etc. of the country. An inherited (adopted) 
law [keis]i6-]io) is a law which has been constructed on a foreign 
model — that is, after the example of a foreign law — and it is a 
matter of indifference to what extent a foreign model has been 
availed of. In some cases, a foreign law is translated bodily and 
adopted forthwith as a law of another country. In Belgium, for 
example, the Napoleonic Code was adopted and promulgated, 
and so made to possess the effect of a law ; and it is provided 
that in case of any doubt in law, the French Civil Code shall 
be followed. Such a law is an inherited (adopted) law in its 
purest form ; but there are many inherited (adopted) laws which 
are such merely in spirit or merely in form. The old Japanese 
Criminal Code was modelled on the French Criminal Code, 
while the present Japanese Code of Civil Procedure is largely 
modelled on the German Code of Civil Procedure. 

The inheritance (adoption) of laws gives rise to the distinc- 
tion of laws into child and mother laws. The Roman law, for 
example, was the child law of the Greek law, because the 
latter was the mother of the former. On the other hand, 
Roman law is the parent law to the laws of most of the 
European countries of the present day. Parts of the Japanese 
law being child |law vis-a-vis the laws of certain Plurppean 
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countries, and the laws of such European countries being in 
their turn child laws to Roman law, Roman law is the parent 
law of the parent law of parts of the Japanese law. This is 
. what is technically called indirect inheritance, while the other is 
called direct inheritance. 

The practical advantage of distinguishing between indige- 
nous and inherited (adopted) laws is that in case there is a 
doubt in an inherited law, it can be solved by reference to the 
spirit of the parent law. It is thus necessary for persons who 
wish to study a child law to trace up to its fountain head, and 
study, the parent law, and the parent law of the parent, law of 
such law. 

In ancient times, the laws of various countries were mostly 
indigenous ; but now that intercourse with foreign countries is 
so frequent, there are few countries which are governed by 
indigenous laws only. On the other hand, there are few laws 
which are modelled so entirely on foreign laws that they attach 
no importance to indigenous practice and usage. The Japanese 
Civil Code, for example, contains a large mass of indigenous 
law (so far as the family and succession are concerned) while 
the greater part of the balance is of the nature of inherited 
(adopted) law. 

SECTION 6. 

Public and Private Law. 

The distinction between public {J^dho) and private law 
ishihd) is drawn in view of the substance [of the law, though 
opinions differ as regards the exact standard for such distinction. 
They may be summarized as follows : — 

(i) Public laws arc laws relating to public interests, while 
private laves are laws relating to private interests. — Originally' 
advanced by Ulpian, the great Roman jurist, this theory is 
supported by modern jurists —more especially, many German 
juristSi Ulpian says : Laws which relate to the institutions of ’ 
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the Roman Phnpire are public, while those which concern the 
convenience of private individuals are private. According to 
this view, laws which for example, relate to the relations be^ 
tween the state and criminals, and to election, arc public, while 
those which refer to buying and selling, lending and borrowing, 
family relations, succession, etc. are private. For the application 
,of this theory, hpwever, it is necessary to discover a standard by 
which to distinguish matters relating to public interests from 
those relating to private interests ; but, as a matter of fact, there 
are matters which relate not merely to public but also to private 
interests, and others which relate not merely to private but also 
to public interests, Indeed, there are but few matters which relate 
exclusively to public interests or exclusively to private interests. 
For example, robbery is an act which affects the interests of the 
State ; nevertheless it is individuals, rather than the State, who 
are directly damaged by the criminal act ; and so, robbery may 
be regarded as a matter relating to private interests as well. 
Again, even lending and borrowing, which is generally held to 
be a relation affecting private interests, and which, no doubt, does 
affect private interests, may be regarded as relating . to public 
interests also, because if debtors should fail to pay the monies 
they owe, it might have the effect of disturbing the national 
economy and subverting the order, or even the existence, of the 
State itself. There are some people who say that laws which 
provide for rights or claims which can be enforced by means of 
civil actions arc private laws ; but this definition really does not 
serve to elucidate the nature of private laws : certain rights 
can be enforced by nreans of civil actions, because they are pro- 
vided for in private laws : and to say that laws which provide for 
such rights are private laws is merely to beg the question — a 
sort of circulus in probanda , . Hence a modification is proposed 
by some to the effect that laws which govern matters directly 
relating to public interests are public laws, and that those- which 
govern matter's directly relating to priy ate interests are private 
laws ; but this, too, merely serves to shift the difficulty from one 
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quarter to another, since it is not always easy to determine 
whether it is directly or indirectly that a given law relates to 
public or private interests (as the case may be). 

{2)^Mws the enforcement or non-enforcement of which 
defends on the choice of the persons entitled are private, wJule 
other lavos' are public , — This means that laws governing rights 
which individuals may freely waive arc private, while those 
governing rights which cannot be so waived arc public. Thus, 
the law governing lending and borrowing is a private law, 
because the creditor may waive his right against the debtor ; 
while the Criminal Code is a public law, because a person who 
has been wounded by another may not condone the offence at 
will. But this distinction, too, is not quite free frotn objec- 
tion, because even among public rights there are some which admit 
of waiver, such being electoral rights, the rights of action against 
an offence prosecutable on the complaint of the injured party or 
his legal representative {shinkokii-zai, such as libel, rape, etc.) ; 
and on the other hand there are rights under private law which 
cannot be waived : for example, the rights of the head of a house, 
parental power, and the rights of a husband cannot be waived, 
because the waiver of such rights is apprehended to be prejudi- 
cial to the order of families and consequently to that of the State. 

(3) Laws which govern relations between the State and 
individuals are public laivs ; while laws which govern relations 
Pelweeii individuals themselves are private (Holland, Bluntschli, 
Bradicr-Fodere). — The objection to this theory is that it is not 
always easy to determine whether a given relation is one between 
the State and individuals, or one between individuals themselves. 
There are many relations between individuals which are at the 
saitte time relations between the State and individuals and vice 
versa. For example, election laws are laws which govern dela- 
tions between individuals themselves ; but they are regarded’ as 
public laws ; while relations of rights and duties formed in respect 
to public funds, to which individuals have subscribed At- the 
invitation of the State, are relations between the State and indivi- 
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duals, but the law governing such relations is usually, held to be a 
private law. The Code of Civil Procedure is a law which provides 
procedure in accordance with which actions are brought and 
carried on by individuals against individuals ; but it is classed 
as a public law by the jurists of the present day. In order to 
remove this difficulty, a modification similar to that for the first 
mentioned theory is also suggested for the theory under consi- 
deration. Thus it is held that laws which directly govern 
relations between the State and individuals are public ; while 
jaws which directly govern relations between individuals them- 
selves are private ; but this distinction is as ambiguous and 
unsatisfactory as the modification suggested for the theory 
described under (i). 

(4) Laws governing relations in which individuals act as 
members of the State are public, while laws governing relations 
in which they act as private members of society are private—'^ 
theory which is supported chiefly by German jurists such as 
Gierke, Savigny, Puchta, Arndt and Ahrens. But this may be 
defeated by the argument that laws do not exist where there is 
no State, and there are n6 laws which govern acts done by 
individuals merely as private members of society. Besides, it is 
often difficult to determine whether given acts are done by 
persons in their capacity as metnbers of the State or as private 
members of society. And it may also often happen that acts 
affecting the order of the State affect the order of society also. 
Homicide, for example, and acts of a similar nature, are acts 
injurious to the order of both the State and society. 

(5) Laws which govern relations of power {atithonly) are 
public, tvhile those which govern relations of right are private 
(Langenn and Merkel), relations of power (authority) {kenryohi- 
kwankei) in this connection meaning relations in which one 
person is subject to the authority of another ; and relations of 
right {kenri-kwanket), relations in which persons are on an 
equal footing. This theory is, however, open to the objection 
that relations of power and relations of right are inseparable from 
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each other, because rights, (under municipal law) can only come 
into existence where there is a State to exercise authority. Be- 
sides, if the laws which govern relations of subjection or authority 
were public laws, the Civil Code, which provides for parental 
power, would have to be regarded as a public law, because 
parental power is the power of a parent vis-a-vis his or her 
children, and implies the subjection of the children to the parent 
in matters relating to their persons and property. In the same 
way, a law which governs the relations between masters and 
servants would have to be considered as a private law, because 
it governs the relation of subjection of servants to masters. If, 
again, laws which govern relations on an equal footing wei*e 
private laws, an election law, too, should be regarded as a 
private law, because it governs I’elations between electors and . 
candidates, who are on an equal footing. 

(6) Latvs by zvhich the State provides for acts of the State 
itself wre public ; while laz&s by wJtich the State provides for the 
acts of individuals are private. — Thus, the Conscription Ordi- 
nance by which the State enrolls all able-bodied adults in the 
rmlitary service, various taxation laws by which it collects taxes, 
penal laws by which it punishes criminals, election laws by which 
it causes elections to be effected, are all public laws ; while those 
which govern relations such as lending and borrowing, buying 
and selling, etc. are private laws, because they determine what it 
is proper for individuals to do or refrain from doing. This 
appears to be the most reasonable standard of distinction between 
the two classes of laws under consideration. 

SECTION 7. 

Municipal and International Law. 

The classifications so far enumerated (Sections 1-6) are 
classifications of municipal laws only. The classification under 
this Section is, however, of laws in general. Municipal laws 
ikokunai-ho) are laws which govern acts of the State and acts 
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of individuals in connection with the affairs within the State, 
while international laws {kokiisai-lio) are laws which govern the 
relations between State and State. 

So long as the demands of individuals, or of the State, are 
fully satisfied within the State, municipal laws are all that are 
required. But when they cannot be satisfied witliin the limited 
territory of the State, it becomes necessary that international 
regulations should be established. As municipal law owes its * 
existence to a common desire to avoid conflicts and promote 
peace between individuals, so international law owes its existence 
to the common desire of nations to avoid conflicts and promote 
peace between states. In other words, international law is based 
on the sense of common interests as much as municipal law.. 
The most notable points which distinguish internationa^lavv from 
municipal law are as follows : — 

1 . There is no sovereignty over states, and, consequently, 

international law does not, like municipal law, derive 
its effect from the command or recognition of a 
sovereign : it becomes binding upon the nations 
simply by virtue of agreement among them ; 

2. No security exists for self-help (such as war) under 

international law, while, on the contrary, full security 
is afforded by the state for self-help under municipal 
law, as, for example, a person who has killed another 
in justifiable defence is not liable to punishment ; 

3. While the organs for execution of municipal law are 

highly developed, the organs for ‘execution of intema- 
national law are still in a stage of infancy. Under,, 
municipal law, there are — for example — complete ar- 
rangements for the punishment of criminals ; but inter- 
national law furnishes no reliable and authoritative 
means by which punishment can be inflicted on, or 
compensation exacted from, a state which has acted 
illegally towards another. 
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CHAPTER 10. 

SOURCES OF LAW. 

The term " sources of law ” {JibrUsn no' h'lgeii) refers to 
and denotes the materials on which law is based. The term is 
employed in various senses. It is sometimes cjuployed in 
"the Sense of whence law has originated, some saying that it 
originated from the will of God, others that it originated from 
the will of the sovereign, of that it originated' from the conibined 
will of the people. It is sometimes used in the sense of the cause 
of legal relations, it being held that contracts, unlawful acts (torts), 
unjust enrichment, etc, are sources, of law. But these are really 
the causeg of legal relations aud not sources of law. Legal 
relations are protected as such only after law was come into 
actual existence, and it is obviously and logically wrong to 
consider relations- which come into existence subsequent to law 
as sources of law. There are others who employ the term in 
the sense of the source of knowledge of law (as the works of 
legal writers). But in this connection, we employ the phrase 
“ source of law ” in the sense of the materials on which law is 
based. The sources of law may be classified into the following 
seven classes. 

SECTION I, • 

Custom. 

“ Custom' ” {kwansJiu) is a standard of action which has 
long been ol>served and acted on by the people. The point 
which requires special attention in this connection is the differ- 
ence laetween custom aud customary- law' {kzmnsJiu-hd). So 
long aS'it does' not become law, custom remains merely custom. 
Custom becomes customary, law only after it has acquired the 
force of law. Custom, thei'efore, is- a source of law ; but cus- 
tomary law is voi : it is rather law itself. Byt customary law 
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may be a source of wntten law. Customs may be classified as 
follows : — 

I. Gencnul and local ciistonis. — General customs are those 
which are operative throughout. the country, while local customs 
are thosd which prevail in certain localities only. In ancient 
days, when intercourse was hampered by many obstacles and 
hindrances, there were very few general customs, but a large 
number of local customs. 

r 2. Con 11 non and special customs. — Common customs are 
those’ prevailing among all classes of men, while special customs 
are those observed among persons of a certain status, position 
or profession only. Commercial customs, for example, are special 
customs, because they are customs only observed among traders. 

3. Written and unwritten customs. — Custom does not 
become law because it is put on record. Written customs are 
customs merely reduced to writing, as the Sachscnspiegel oi 
Germany. In order that they may become law, it is always 
necessary that steps should be adopted for conferring the force 
of law on them. 

Froiii what has been so far said, it will be clear that custom 
is not law ; but it is no easy matter to say when custom becomes 
■ customary law. The following are some of the various theories 
which exist with reference to this question : — 

(r) When it is believed in by people. — According to this 
theory, custom becomes customary law, when people have come 
to do as by law what they have so far done by custom ; and it 
is based on the theory that law is derived from the combined 
will of tfie people. This view therefore is incorrect, if the notion 
that law is- derived from the combined will of the people is 
erroneous. Besides, how is it to be determined whether a certain 
custom is popularly believed in as if it were law? and, if so, 
when has it come to be so believed in ? In short, the theory is 
surrounded with ambiguity in all respects. ' 

(2) When it is recogniu'd by the ..Sovereign.-— Thh means 
that custom becomes customary law, when the sovereign iiu- 
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pLiedl^ recognises custom and confers the force of law upon- it. 
When custom is expressly recognized by the sovereign, it be- 
comes, nol; Customary, but written law. So, recognition 
in this case must be an implied one ; but being an implied 
one, it is not always easy to determine when recognition has been 
given. This is the drawback of the theory under consideration. 

(3) WJten it has long continued in practice. — According to 
this theory, custom becomes customary law when it has been 
long in vogue. But it may be asked, how long it is necessary 
for custom to have continued in practice in ewder for it to be 
considered as customary law ? Besides, it is not easy to deter- 
mine at what time the given custom first originated. All this 
difficulty makes the view far from being sound. 

(4) Whemtisrecognircedby oi Court. — According- to this, 
when an action has been brought by one person against 
another in regard to a certain custom, and the Court has re- 
cognized it as law, it then acquires the effect of law. Many 
English jurists are of this opinion. But to allow such a thing to 
be done would be tantamount to investing judges with legislative 
power, and it is to be apprehended that* this might sometimes 
result in their making law of what really is not even custom. 

(5) When certain conditions are ftdfillcd. — According to 
this theory, the conditions on which custom becomes customary 
law arc to be legally determined ; and a custom is to become 
law, when it fulfils such conditions. The drawback of this theory 
is that the conditions in question are differently fixed in different 
ages, in different countries, and by different persons. In Eng- 
land, they are fixed as follows : — 

1 . That it is of immemorial antiquity ; 

2. That it has been continuous ; 

3. That there is neither doubt nor dispute about the fact 

of its being in practice ; 

4. That it is definite ; 

5. That it has obligatory force ; 

6 . That it is reasonable ; - . 
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7. That it 4 oes not conflict with law or other customary law. 

In England^ however, these conditions have not been fixed 
by law but by precedent. According to Dernburg, the German 
jurist, the conditions should be as follows : — 

1. That it is to be the same act ; 

2. That it must be a custom of many years’ standing ; 

3. That it must be a legal custom ; 

4. That it does not matter whether it be a custom atnong 

individuals or among associations of individuals . 

S- That it is not conti'ary to good manners and customs 
and sound reason. 

In ancient times, customary law was considered to be as 
complete and effective as written law, so that written law could 
be alterediby customary law. But in modern times, it is generally 
held that written law cannot be altered or repealed by customary 
law, because written law has been made by the State in order tp 
determine the rights and duties of individuals, while customary 
law derives its force from the opinion of the judge ; and it is to 
be apprehended that should alteration or repeal of written law 
by customary law be permitted, the rights and duties of indivi- 
duals might be entirely at the mercy of the judge (in reference 
vide Section 2 of the preceding Chapter). 

The next question which presents itself in this connection is 
whetlicr the judge is bound to be acquainted with customary 
law? The judge is, of course, bound to be acquainted wjth the 
law of his country. Is he, then, bound to be acquainted with 
customary law also? Puchta says: “Tire judge is bound to 
have a knowledge of the law. Customary law, too, is layr, 
Thercforce, the judge must investigate customary law, when it 
is not clear in connection with the trial of cases.” Art. 265 of 
tire German Code of Civil Procedure, however, embodies an 
opposite opinion, for it provides that the judge is entitled to inves- 
tigate customary law ex officio ; but if he is not acquainted with 
the customary law, the party concerned is then bound to prove 
it. Of course, it is entirely at the option of the judge whether 
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he will accept as customary law what is alleged by the' party to 
be- such. -It would appear that the opinion of Puchta,' is eminently 
reaso'hable, and that whereas customary law is likewise “ law/^ it 
is incumbent on the judge to be acquainted with it quite as 
much as with written law. In view of the provisions of Art. 2 
of the Japanese Lazo Concenimg the Application of Lazvs in 
General (which run to the effect that custonls which arc not 
contrary to public order or to good morals have the same force 
as law in so far as they are recognized by the provisions of laws 
and ordinances, or relate to matters which are not provided for 
by laws or ordinances), it is clear that there are customs which 
have the same effect as law^ — in short, virtually are law ; and it 
follows, as a matter . of course, that it is necessary for the judge to 
'possess a knowledge of such customs. In the present state of 
things in Japan, it is clear that custom cannot supersede written 
law ; and there is|absolutely no room for the c]ucstion of whether 
customs can alter or repeal laws in the narrower sense —that 
is, laws which have been made with the approval of the 
Diet, 

SECTION 2. 

Theories. 

Theories {gakusetsn') are the opinions of jurists on points 
of law. For the purpose of pointing out that there are unlaw- 
ful provisions in the law, or of discussing the advantages and dis- 
advantages of a given law, there are many cases where jurists 
give expression to their - opinion and assist in remedying the 
defects in the law or in its interpretation. It is in tliis manner 
that theories become a source of law. The state or legislators 
employ the opinions of jurists merely for their guidance. It is 
not that theories as such become law. In order that theories 
may acquire the force of law, it is always essential that such 
force should be conferred on them by the power of the 
state. 
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Theories may become a source of law either directly or 
indii'ectly. For example, Theodosius II. of Rome gave the 
force of law to the theories of Papinianus, Paulus, Gains, 
Ulpianus and Modestmus— the great legal authorities of his day, 
while Justinian collected the opinions of thirty-nine great lawyers 
into the Digest and gave them, the force of law — cases where 
theories were a direct source of law. In modern times, how- 
ever, there does not seem to have been a single instance in which 
the theories of jurists have been directly turned into lavv : it 'has 
always been indirectly that they have become a source of laW. 
They serve as a guidance for the benefit of legislators, as they, 
always did and will do. - 

SECTION 3 . ' ’ . 

Reason. , 

Reason” that is, the nature of things, is a term 

which is equivalent to “ righteousness ” or '‘justice.” As 
already mentioned, the " Rules for the Conduct of Judicial 
Affairs (1875) contained a provision to the effect that customs 
should be followed when there was no written law ; or reason, if 
there was no custom. In the laws of certain countries, it ,is;pro- 
vided that where there is no express provision of the law, natural 
law shall be followed. Natural law in this connection denotes 
the same thing as reason. 

Though reason or natural law is an exceedingly indefinite 
and vague thing, it has been found necessary that thei e should 
be some such provision as mentioned above, because the judge 
would otherwise be obliged to refuse to render a judgment on the 
ground that there was no express provision on which, he could, 
act. So far, we have dwelt on how necessary it is for the judge 
to conform to reason in matters relative to which neither express 
provisions nor custom exist. It goes almost without saying 
that in making law, too, it is essential to follow the guidance of 
reason above everything else. 
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SECTION 4. 

Treaties. 

A treaty {joyahi) is a written contract between one state and 
another ; but when one country concludes a treaty with another, 
it is not incumbent on her people forthwith to obey the terms of 
such treaty. A treaty being a contract between states, only the 
contracting powei-s themselves are bound by it ; but should the 
people of the contmeting powers fail to conform to the terms of 
tlie tteaty, because it is binding on the states only, it would be 
impossible for such powers to perform their contractual obliga- 
tions. For this reason, when a state concludes a treaty with 
another, such state promulgates it within the borders of her terri- 
, tories. It is quite indifferent whether it is promulgated as a law 
or ordinance or as a treaty : this is a matter to be decided 
according to the formal principles adopted by the municipal law 
of each country. But when a treaty is once promulgated in the 
appointed form, the people are then bound to conform to its 
terms. In this case, however, they are not bound directly by 
the engagement existing between their country and the other 
contracting state, but by a law wliich has been derived from 
another source of law — namely, tr^ty. 

SECTION 5. 

JuDiciAi. Precedents. 

A '‘judicial precedent ” {hanketsu-rei) is a judgment which 
the judge has, in a certain case, pronounced 7>is-a-vis the parties 
concerned. Though, in rendering judgments, the judge is always 
bound to act according to the law, yet when there is no express 
legal provision bearing on the question, he must adjudicate upon 
the case according to custom or reason. Society progresses, 
and laws which are fixed pnee for all like those of the “ Med’es 
and the Persians " are often found inadequate to meet the re- 
quirements of the ever clianging state of affairs, Moreover, no 
law is absolutely perfect and free from defect. Though nowa* 
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days, in most countries, elaborate codes of law are prepared and 
minute provisions made governing rights and duties, yet defects 
and flaws creep in which are taken advantage of by the cunning 
for the purpose of committing improper acts, or which, leave 
people in a quandary as to how to act. It is thus that a collec- 
tion of judgments rendered by the court in regard to matters as 
to which there are no express provisions in law — that is, judical 
precedents — become a source of law to be made later on. 

Though law is binding on the judge, yet judical precedents 
do not bind the judge in Japan. In most cases, the Japanese 
judge conforms to precedents ; but when precedents are contrary 
to principles of law or reason, it is not necessary that they 
should be followed. The judge is not bound by precedents not 
only when such precedents have been given by courts of a 
lower or the same grade, but even when they have been given 
by superior courts ; subject only to the limitation that the 
doctrine laid down by the Supreme Court on a point of law in 
a judgment in a given case binds the courts of lower grades in all 
matters relating to that special case (in reference vide '' Judicial 
Interpretation ” in Chapter 8). In England and America, a 
principle diametrically opposite to the above is acted upon, the 
judge being bound by precedents, and inferior courts must act 
on precedents furnished by superior courts. It is highly desir- 
able that there should be unifonnity in judgments, because if 
the courts of one and the same countiy render different judg- 
ments in cases of the same nature, it is sure to have the effect of 
hindering the uniform exercise of the judicial power of the State, 
undermining the authority of the courts and the judges, and 
rendering the rights and property of individuals insecure. 

SECTION 6, 


Rfjjgion. 

In days when the duties of worship and government were 
committed to the same hands, religion {shukyd) was regarded as 
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the same thing .as government {seiji), and it was also regarded 
in the same light as law, because the. belief obtained that law was 
derived from the will of God. In those days, the State was 
governed by religion ; and religion was, as a matter of course, 
the source of law, as the Code ofLycurgus in Greece, the law 
of Mohamet in Arabia, the Iiistitutes of Manu in India, the 
law of Moses in Judea. Though, in recent times, religion 
seldom affords a source of law, yet there are traces of the old 
usage of law being derived from religion. For example, the 
reason why divorce was forbidden in France up to 1885, and is 
forbidden in Spain and Portugal, etc. even now, is partly (at 
least) to be found in the consideration that persons who have been 
joined together by God ought not to be put asunder by man. 
The system governing the succession to the headship of a house 
in Japan is partly founded on the religious consideration that it 
is necessary to perpetuate services foi‘ the benefit of the departed 
souls of one’s ancestors, . , ' 


SECTION 7. 

Foreign Law. 

It is in the case of inherited (adopted) law that foreign law 
becomes a source of law to a country. A foreign law does not 
forthwith become the law of a country. No country is bound 
to follow the law of another state. Foreign law becomes the 
law of a state when the latter, with the intention of following the 
example of such law, bestows the force of law on provisions 
wliich are similar to, or the same as, such foreign law. In tliese 
days, when foreign intercourse is so frequent, there are many 
cases where foreign law becomes a source of native law. (In 
reference “ Indigenous and Inherited (adopted) Laws” in 
the preceding Chapter.) 
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CHAPTER 11. 

PROMULGATION AND ENFORCIaMENT 
OF LAWS. 

In Japan, law takes effect as such when it. is sanctioned by 
the h'mperor, The promulgation of a Jaw merely serves to 
show the time from which it is incumbent upon the- nation to 
observe it, or on the public officials to enforce it. The German 
Constitution acts on an entirely different principle, for Art. 2 of 
the same provides that laws acquire binding force by promulga- 
tion. When Ihering says that laws take effect as such by pro- 
mulgation, therefore, he expresses his view of the matter under 
the German Constitution : it cannot be regarded as a principle 
applicable to the laws of all countries. In England, it is held 
that law acquires executory force without being promulgated— 
a rule which also differs from the provisions of the Japanese 
Constitution, 

Laws are promulgated by' the organs of state by orders 
from the Emperor, as is clearly provided in Art. 6 of the Con- 
stitution which runs : The Emperor gives sanction to. laws 

and orders them to be projmdgated and executed^ As to the 
question of from what time a law which has been thus promul- 
gated comes into force, this is provided in Art. i of the Laio 
Concerning the Applicat.'on of Lazvs in General : — 

■ A law conies into force after the lapse of full twenty days 
computed from the day of its promulgation, except tvhen 
the time for its enforcement is differently provided -by 
law. 

“ As regards Formosa, Hokkaido, Okinawa Prefecture 
. and other insular districts, a special date for the 
enforcement of a law may be fixed by Imperial 
Ordinance." 

Though, according to the foregoing provisions, a law is, as 
a rule, enforced upon the lapse of twenty days from the date of 
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its promulgation, there arc laws which are exceptionally enforced 
from the very day of promulgation or a certain further period 
after the lapse of twenty days from the date of promulgation (as 
the present Civil and Criminal Codes). Laws and ordinances 
applicable to Korea and Kwantung arc enforced after the lapse 
' of seven days calculated from the day on which they reach the 
Government ofifices there {^Imperial Ordinance No. 1 1 of the 
year Imperial House Ordinances, Imperial Ordinances, 

Cabinet Ordinances, and Departmental Ordinances arc also 
enforced after the lapse of twenty days from the day of pro- 
mulgation except when the time for their enforcement is differ- 
ently provided {Ordinance Concerning Forms of Promidgation , 
Art. ii). 

As to the question of the language in which laws are to be 
promulgated, this is a matter which is differently provided for in 
different countries. In Japan, they are promulgated in the 
ordinary Japanese style— a style in which Chinese characters arc 
mixed up with kana {kanamajiri-bini) ; but in Formosa, a For- 
mosan version is given along with the Japanese, In some foreign 
countries, however, laws arc frequently promulgated in different 
languages, because different 'languages are employed in different 
parts of the country. In Switzerland, where there is no '' na- 
tional language," for example, laws are promulgated ifn three 
different languages — namely, German, French and Italian. In 
Austria, German and Flungarian are employed ; and in Bel- 
gium the French language is employed for the purpose. The 
language employed in promulgating laws may even differ from 
that employed in Court. In Japan, the Japanese language is the 
only language which can be employed in Court. 

Ignorance of the law cannot be invoked as a defence for a 
contravention of law {Ignorantia legis neminem excusak, because 
it is impossible to prove that a person has, or has not, obtained 
knowledge of a given promulgated law. In Japan, laws are 
are simply promulgated. In France and Belgium, however, a 
clear distinction seems to be drawn between the “ promulgation " 
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and the “ ];)ublication ” of a law. The proviulgatmi of a law is 
an act ( I ) by which the existence of such law is made clear and 
(2) by which it is ordered to be enforced ; while the puhlicatioii 
of a law is an act by which such law is made known to the 
peo[)lc. In this way, the time when a law acquires executory 
force is distinguished from the time when it becomes binding 
ui)on the nation. Ikit such distinction is not adopted by a 
majority of states, because it is productive of no practical ad- 
vantage. 

Though, at the present day, laws are all promulgated, such 
was not invariably the case in all ages and in all countries. In 
(Ircecc, law was promulgated for the first time in the days of 
h)ionysius. In Rome, it was from the Twelve Tables onwards 
that law was i)romuIgated. In Japan, neither Shotoku Taishi’s 
so-called Constitution” nor the “ Hundred Articles ” {Hyak- 
■kaj’o) of the Tokugawas were promulgated. At the end of the 
“ Hundred Articles,” it was written : “ The above have been 

J'l.xcd ivit/i the approval of the Lord and it is hereby ordained 
that they shall be shown to none but the officials concernedT 
The chief reason why laws were not promulgated in ancient 
tiiiies was perhaps that there was a great difference in point of 
knowledge between the lawmaker and the people ; and it was 
impossible for the people to ’understand the law, even though 
promulgated. Even when the rank and file of the people 
increased in knowledge, the authorities were so much under the 
influence of long established usage that they thought it advi^ble, 
or convenient, not to promulgate the laws. In this way, laws 
were, then, nothing more than instructions issued vis-a-vis public 
officials, and it was thought that to keep laws unpromulgated 
was convenient for the discretional enforcement of the same. 
But as civilization progressed, people demanded the promulga- 
tion of laws by the state, because, without full knowledge of 
their provisions, it was impossible for them (the people) to ascer- 
tain their rights and duties. The Twelve Tables of Rome, for 
example, were promulgated by the sovereign in compliance with 
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tlie demand of the populace. When laws wcrc'iiot promulgated, 
not only were the rights and duties of individuals insecure, but 
there was a serious danger of power being grossly abused by 
the authorities ; and it also tended to render the people servile, 
to the obstruction of the progress of the nation. 

Though, in former days, laws were not, as a rule, promul- 
gated, yet some of them were exceptionally proniulgated, when 
it was thought advisable to do so. Thus, under the Tokugawa 
regime^ some laws were posted up on boards known as Ko- 
satsu ” (high placards), or were announced from place to place 
by criers under the name of 0 Pure ” (august notifications). 

The manner in which laws are promulgated varies from age 
to age and from country to country. The various methods of 
promulgation which have been in use so far may be summarized 
as follows : — 

(l) 0ml pronouucement . — When the knowledge of the 
people was still undeveloped, and they were unable to under- 
stand laws made by the . legislator, it was the usual practice to 
assemble the people and acquaint them with the contents of laws 
by reading’ theni out aloud to them. And in order that laws 
thus read out might be more easily committed to memory, they 
were sometimes put irito rhymes— as in India and Siam. The 
pronouncement of laws was usually effected at places where as 
many people as possible were assembled, such as temples, shrines, 
markets, theatres, ports, harbours, etc. In other cases, a large 
number of persons were assembled by means of musical instru- 
ments, and the text of laws was read out aloud to them, as was 
the case with the Taiho laws of Japan (to which previous refer- 
•ente has been made) and with those under the [first French 
Republic. 

2 . Regisiration.—KoooxdXxvg to this method, documents 
containing the text of laws were kept at certain places, where 
the public were at liberty to come and see them— a method ' 
which became practicable only when most people had attained 
to such a stage of education as enabled them to read writings. 
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But this was a very awkward method^ because people could not 
obtain a knowledge of the law unless they went to certain places 
where the documents containing them were kept ; nor was it a 
method well calculated to inform the general public of the 
contents of statutes. 

3. Posting — This was done by porting up the text of 
laws at certain places ; and its especial use is sometimes seen in 
connection with certain particular matters in certain particular 
cases, as the notice “ No shooting ” at places where shooting is 
forbidden, or, thoroughfare ” at places where persons are 
forbidden to pass. In Japan^ the system of posting up laws in 
general was abolished in 1874 ; but the practice of publishing 
law in this manner still remains to a large extent, so far as certain 
particular matters and places arc concerned, as illustrated by the 
examples given above. 

4. Circularizing, — According to this method, a copy of 
the law was circulated from house to house within each town or 
village, etc. But this process entailed a great waste of time and 
trouble. 

5. Distribution, — ^This method consisted in distributing to 
houses copies of a law wliich have been prepared by copying or 
printing. But we have never heard of an instance of this method 
having been ernployed so completely as to serve a copy on each 
household throughout the country, the usual • practice being to 
distribute only a certain number of copies. According to the 
English Law of Promulgation of 1807, 5»5oo printed copies 
were distributed in case of geneml laws and 3,000 copies in case 
of special laws. 

6. Piblication in the Official Gazette, — According to this 
method, laws are promulgated by publishing them in the Official 
Gazette, which is issued by the Government. ' This is the method 
which is now employed in Japan in accordance with Art. 1 2 of 
the Law Concerning Forms of Promulgation (Imperial Ordinance 
No. 6 of 1907.) Though even by this method the whole nation 
cannot be expected' to be brought into touch with laws as a 
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matter of fact, yet it is adopted in most countries because it 
is' more satisfactory than any other method. But in course 
of time it may perhaps be practicable for the State to distribute 
the Official Gazette to each house, and so give facilities 
for all the people to become acquainted with the law. In 
Formosa, it is provided by I^ormosan Government Ordinance 
No. 103 of the year igoi tliat ordinances specially issued by the 
Governor-General of Formosa are to be promulgated by publish- 
ing them in the (Formosan) Government Gazette attached to the 
Taiwan Nichi-Nichi Shimpd. In this connection, the Govern- 
ment Gazette is to be regarded in the same light as the Official 
Gazette. The ordinances of the Governments of Korea and 
Kwantung are published in their respective Gazettes, 


CHAPTER 12. 

LEGAT. SANCTIONS. 

“ Legal sanction ” {iiorhsiL no sehai) is retribution inflicted • 
by law. Rewards given by law are not said to be legal sanctions. 
Even should a prize be awarded for the performance of a certain 
act, it would not be a legal sanction. It is in order to insure 
the enforcement of law and so to maintain the order of the State, 
that the law imposes a sanction for certain acts ; but it is a 
mistake to jump to the conclusion that law operates simply owing 
to the sanction which is thereby imposed. Persons may, with 
impunity, contrive to evade the provisions of laws which contain 
penal provisions, while at the same time there are other laws 
which do not contain penal provisions, but by conforming to 
which' persons may insure their own safety. Though legal 
sanctions vary in different ages and countries, those which now 
generally obtain may be classified into (i) sanctions under public 
law and (2) sanctions under private law. Sanctions under public 
law are mostly criminal sanctions ; while the greater part of the 
sanctions under private law are civil sanctions, 
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SECTION I. 

Sanctions Under Public Law. 

Sanctions under public law {koho-jb no seisni) arc penalties 
which are imposed, upon the demand of an . organ of the State, 
on persons who have contravened the law, ’ 

T . Sanction tinder criminal law : — 

( I ) Death ishikei). — ^The penalty of death is inflicted, 
not for the purpose of causing pain, but for the 
purpose of putting an end to life.. It is inflicted 
neither by way of chastisement nor with a view 
to the reformation of the condemned, but simply 
for permanently expelling from society, and in- 
suring society against danger from, those who are 
menaces to it. The penalty is now effected in 
one of the following four ways only — namely : 
(i) hanging, (2) beheading, (3) shooting and 
(4) electrocution. In former days, other means, 
such as crucifixion, burning, sawing, quartering, 
etc., were also employed ; but these have all been 
discarded, as they involve unnecessary cruelty. 
In former days, again, the heads or bodies of 
executed criminals used to be ■ exposed to the 
public gaze ; but this, too, has been abolished in 
all civilized countries, as it is unnecessary to 
inflict insult upon the dead, and exhibitions such 
as these tend to brutalize the public. 

In some countries (as certain cantons in 
Switzerland), capital punishment has been abolish- 
ed. Various reasons are advanced for this mea- 
sure. It is said that life having been bestowed 
on man by the Almighty, it is not proper for 
men to deprive their fellows of lifcj and that there 
are ways in. which persons can be isolated from 
society otherwise than by execution : it is enough 
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to intern them for life, and there is no reason why 
they should be put to death. Against this, how- 
ever, it is argued that persons intended to be shut 
up in prison for life, instead of being put to death, 
may effect their escape, and that to support such 
criminals for life at the charge of the State would 
mean to throw so much additional weight on the 
. shoulders of good citizens who arc already far 
too heavily burdened with the support of ordin- 
ary prisoners. As a matter of practice, the penalty 
is retained in most countries and abolished only 
in a few, As a legislative question, however, 
the matter is far from being finally disposed of : 
on the contrary, there is still room for inquiry, 
because even a person who (legally speaking) 
should have been put to death may afterwards 
repent and amend himself to such an extent as 
not only not to cause any further trouble to 
society but positively to prove himself a public 
benefactor. It would seem that capital punish- 
ment would be better abolished than retained for 
three reasons. In the first place it is merely 
vindictive and not deterrent ; in the second place, 
being irrevocable, it is too extreme a measure, 
because in case of a mistaken sentence being 
carried into effect, the mistake cannot be rectified ; 
and in the third place the state should not 
legalize a cold-blooded murder, under the plea of 
“justice,” at the hands of its officers. 

(2) Corporal penalties {iaikei ). — Corporal penalties 
ai*e penalties by which pain is inflicted on the 
bodies of criminals, such as whipping (for example) 
which is still practised in some countries — includ- 
ing Formosa (where the penalty is — albeit very 
unjustly — inflicted on natives only for certain 
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offences committed by them). Corporal penalties 
arc inflicted for the purpose of correcting criminals 
by giving them pain or of making public examples 
of them in order to warn others against acting 
after their example, as was the case with the 
ancient penalty of cutting off the nose or cars. 

There were other penalties which were 
inflicted not so much for the purpose of causing 
physical pain as for the purpose of marking con- 
demned persons as such. The penalty of tattooing, 
for example, and that of cutting the hair of the 
head in a peculiar manner, were inflicted in order 
to mark how the party had been condemned for 
a crime, and where he had been condemned, so 
as to cause the public to take warning from such 
a party, though no doubt they were originally 
inflicted by way of retributive punishment for 
pains which a person had caused to another. 
Nowadays, however, most jurists condemn this 
kind of penalty ; and in fact, too, there is no 
civilized country where such penalty is retained 
because it is apprehended that the infliction of 
such punishment would tend to drive ex-convicts 
into despair owing to their inability, in conse- 
quence, to pursue a regular and honest course 
of life. 

(3) Penalties against liberty {jiyu-kei ), — These are 
penalties by which personal liberty is limited. 
They may at the same time cause physical pain 
to condemned persons ; but they are not imposed 
with the primary object of inflicting such pain, 
but chiefly for the purpose of restraining per- 
sonal liberty and preventing the prisoners from 
causing harm to society ; and also for making them 
feel mental pain. The kinds of penalties against 
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liberty vary from country to country ; but the 
following arc those imposed under the present 
Japanese Criminal Code : — 

A. Penal servitude {elide ki) by which persons 
are confined in prison and subjected to forced 
labour. Penal servitude may be cither perpetual 
or for a limited period varying from one month 
to fifteen years. 

n. Imprisonment {kin/eu) by which [)ersons 
are simply shut up in prison and are not subjected 
to forced labour. Like penal servitude, imprison- 
ment may be either perpetual or for a limited 
period varying from one month to fifteen years. 

The term of both penal servitude and im- 
prisonment may be augmented up to twenty 
years under aggravating circumstances, or reduced 
to less than one month under extenuating cir- 
cumstances. 

c. Detention [koryii) by which persons are 
detained in a place of detention for a term of from 
one day to thirty days. 

(4) Penalties against property {naisan-kei), — -These 
are penalties by which the property of offenders 
is appropriated to the State. Confiscation {bosshJi) 
of tools employed for the consummation of an 
offence, and confiscation of objects which have 
been acquired by an offence, or of legal contra- 
band, are penalties against property just as much 
as fines {bakkin) and police fines {kwaryo). In 
ancient times, there was a system of atonement 
under which persons condemned to death, 
corporal penalties, etc. were relieved of such 
penalties in consideration of monetary payments, 
but no such system is now adopted. It is held 
by some jurists that penalties against property 
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cannot be regarded as entirely fair, as they arc 
felt more or less severely by different persons 
according to their means ; but neither corporal 
penalties against liberty are fair penalties for that 
matter. A fine varies from twenty yen upwards, 
while a police fine varies from ten sen up to 
twenty yen. A person who is unable to pay a 
fine is detained in a labour house for a term of 
from one day to one year ; and a person who is 
unable to pay a police fine, for a term of from one 
day to thirty days. 

(5) Penalties against honour {ineiyo-kci). — These arc 
of two kinds : one consists in suspending^ a person 
from a certain honour (as suspending persons 
from the enjoyment of electoral and eligible 
rights) ; and the other consists iji depriving 
persons of a certain honour altogether (as dis- 
qualifying persons for holding public offices or 
depriving persons of their official position and 
orders of merit (decorations). 

Sanctions under administrative law : — 

( 1 ) Compulsion against persons ; 

(2) Compulsion against things (as, for example, selling 
at public auction, under the Law for the Collection 
of National Taxes, property of persons who have 
failed to pay a tax) ; 

(3) Non- Criminal fine (in reference vide the Law 

Concerning Administrative Execution, Art 5) ; 

(4) Annidmcnt (as when a superior administrative office 

annuls the orders of an inferior one) ; 

(5) Suspension and prohibition (as suspending or 
forbidding the carrying on of a business) ; 

. (6) Dismissal (applying to public officials) ; 

(7) Deduction from a salary (by way of disciplinary 
punishment) ; , 
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(8) Reprimand (^kcnscki) ; 

(9) S 7 ispe}tsion from office and dismissal from office 
(applying to notaries^ and headmasters and teachers 
of primary schools). 

SECTION 2. 

Sanctions under Private Law. 

Sanctions under private law {shi/id-Jo no scisai) arc penalties 
which arc, pn the demand of private individuals, inflicted by the 
State upon persons who have contravened the law. 

1. Cimpciisaiion for damages {songai-bais/io ). — This 
means to pay a fixed amount of compensation for damage done 
by an unlawful act. Compensation is paid sometimes in money 
and sometimes in kind — in short, it means anything which the 
aggressor delivers to the injured party in accordance with a 
judgment pronounced against him. But compensation is not a 
fine, for a fine is a sanction under criminal law. The amount of 
damage is fixed beforehand in some cases (as damage to pro- 
perty), and in some cases (as damage to reputation) it is not. 

It is held by the l^'ronch school of jurists that it is wrong 
to require monetary compensation to be paid for such damage 
a;s damage to reputation (as by libel), damage caused by obstruct- 
ing the conclusion of an adoption, or physical damage — in short, 
damage which really cannot be estimated in money ; while the 
English school of jurists is of opinion that, even for damage 
which cannot be estimated in money, monetary compensation may 
be relquired to be paid. The Japanese Civil Code (Art. 710) 
provides that compensation must be paid even for damage other 
than that to property. In case a person has been killed, he or 
she cannot, of course, claim compensation in his or her own 
person ; but his or her father, mother, spouse (wife or husband) 
and children may claim compensation for damage, no matter 
A^etber such damage is pecuniary or otherwise {Civil Code, 
Art. 711). Another point which requires consideration in 
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this connection is the validity of what is called a penalty 
for non-performance clause ” {kwaiai-yakkan), by which the 
amount payable by way of damage in case of non-performance 
is fixed in advance by the parties to a contract. There is a 
dispute as to whether in such case the judge may order com- 
pensation to be paid in excess of the amount thus agreed upon 
between the parties. It would seem, however, that, in regard 
to an act under private law, it is not proper for the judge to 
order payment of damages in excess of those which have been 
determined by the mutual agreement of the parties. 

2. Restoraiion to right (rehabilitation). — Rehabilitation 
{fukken) denotes the act of restoring the person entitled to the 
exercise of a right from which he has been debarred by a person 
not entitled to do so, as restoration to the owner of goods of 
which he has been robbed by a thief, restoration of unjust 
enrichment, or “ revivor ” {genjo-kwaif uku). 

3. Diroct perfor'mance. — This is where the person bound is 
caused to perform the duty which he has promised to perform 
instead of paying compensation for damage. Direct performance 
is usually required in connection with a contract, against the 
non-performance of which full remedy cannot be obtained by 
means of compensation for damage. In case, for example, an 
actor having undertaken to perform in a play has failed to do so, 
or a painter has omitted to paint a picture notwithstanding his 
promise to do so, the evil is not of such a nature as can be 
remedied by means of money. Hence the defaulter is required 
directly to perform wliat he has undertaken. But it is to be 
noted that even direct performance is not always calculated to 
give full satisfaction to the person entitled, because the actor or 
painter (in the case of the above example) may very likely not 
put his whole heart and soul into his forced labour. 

4. Suspension and abandonment of an act and causing an gfit 
to be done. — Suspension of an act is decreed in order to stop the 
continuation of an improper act, as, for example, to cause the 
construction of a chimney half-built to be stopped, or to leave 
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off -work which IS going bn for drawing water from' 'a well oi 
spring in the adjacent premises ; while to have an- act abandoned 
is to cause an improper act to be entirely undone— as, for 
example, to cause a chimney already finished to be removed. 
To cause an act to be done is, for example, -to cause an apolo- 
getic ^idvertisement to be inserted in newspapers. An act in 
this connection may mean a negative act (omission) as well as a 
positive act. So, to cause a certain trader not to deal in certain 
commodities, or to require a certain public performer to abstain 
from exhibiting certain performances, is also to cause an act to 
be done. 

5 . Voidness. — This is.where a certain act is prevented from 
taking any legal effect whatever — that is, the formation and 
existence of an act is not legally recognized, such being the 
case with an agreement to do an act forbidden by law. Thus, 
a monetary claim arising from gambling, a marriage entered 
into by intimidating the other party, etc. are regarded as void. 

6. Anmdment, — By annulment, a certain act loses its effect 
for the future, when it is annulled by the person entitled to the 
tight of annulment. As to who has the right of annulment 
in regard to a certain act, this is a matter which is provided 
for in. regard to specific • acts. An annulled act becomes 
void only for the future , so that all acts done on the basis 
of the act in question between the time when it was done 
aiid effected and the time when it was annulled are valid as 
a matter of course. A marriage, for example, effected without 
the consent of the father and mother becomes void . only when it 

' is annulled by the parents. 

7. Deprivation of personality,- — Natural persons are never 
deprived of their personality at present. Deprivation of person- 
ality is, therefore, a penalty inflicted upon juridical: persons 
only by ordering them to dissolve. 

8. Deprivation of rights under the family laiiK — This is, 
for example, to deprive a person of paTentaf power {Civil Code, 
Art.-Spb) or of the right of succession {ditto, Arts. 969 -and 997). 
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CHAPTER 13. 

ALTERATION AND REPEAL OF LAWS. 

To alter {Jienko) a law means to cause sucli law to lose its 
effect and to enact and promulgate another in its place, while to 
repeal {Jiaishi) a law means to simply cause such law to lose its 
effect without enacting and promulgating another to take its 
place. In this light, the alteration of a law may also be regarded 
as the repeal of a law in a- narrow sense. 

Some laws have a period fixed for their duration, while 
others have not. The former are terminated by operation of 
law upon the expiration of the stated period, while the latter 
continue in force so long as the State does not express an inten- 
tion to repeal them. A provision to the effect— for example — 
that the land tax shall be levied at an increased rate for five 
years from the date of enforcement is a law which has a fixed 
period of duration. On the contrary, the Constitution, the CivU 
Code, and other general , laws, have, as. a rule, no fixed period 
for their duration. Laws are repealed as a matter of course 
when the State expresses an intention to repeal them (repeal by 
the will of the State). But there are also cases where a law is 
terminated irrespective of the will of the State (repeal in- 
dependent of the will of the State). For example, laws wliich 
operate in Hokkaidd only would lose their effect should the 
island be submerged in the sea in consequence of an earthquake. 
In the same way, laws relating to neutrality cease to be effec- 
tive ipso facto when the war between the foreign powers con- 
cerned is at an end. 

There are two ways in which laws are repealed-^namely, 
(i) express repeal and (2) implied repeal. A law is expressly 
repealed when the State expressly proclaims its repeal ; while’ a 
law is impliedly repealed, when, though the State does not 
formally express an intention to repeal it, it promulgates a new 
law the provisions of which are incompatible with the other 
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older law. When the new law only conflicts in part with the 
old, such part of the old law only is repealed ; but when one 
conflicts with the other in toto, the old law is wholly repealed. 
In case, for example, there has been in force a law by which 
foreigners were debarred from owning land, and a new law is 
promulgated granting them the enjoyment of the right in ques- 
tion while the old law is not formally repealed, the latter is said 
to be impliedly ” repealed. This fact is embodied in' the maxim ■ 
“ A new {or later) law supersedes an old {or earlier) one.”* 

Another principle governing the alteration and repeal of 
laws is that in order to alter or repeal an earlier provision by 
means of a later one, the latter must be of the same, or greater, 
effect than the former. For example, laws can (as a rule) be 
altered or repealed only by laws ; and Imperial Ordinances can 
be altered or repealed only by Imperial Ordinances, or laws or 
the Constitution, which arc more effective than Imperial Or- 
dinances. 


CHAPTER 14. 

EFFECT OF LAW. 

The effect of law is three-fold — namely, (i) in regard to 
time, (2) in regard to place, and (3) in regard to persons, things 
and matters. 

SECTION I. 

Effect of law in Regard to Time. 

The effect of a law in regard to time is determined by the 
questions, (1) when it takes effect and (2) how long it continues 
in force. The former of these two questions has been discussed 
in Chapter ii dealing with the promulgation and time for 
enforcement of a law, while the latter has been discussed in the 
preceding Chapter dealing with the alteration and repeal of laws. 


* Lex poster Mr derogat priori. 
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The only point which remains to be discussed in this connection, 
therefore, is the question, whether a law has a retroactive effect or 
not. That “ the law has no retrospective force has been a rule 
ever since the day of Roman law ; but this rule has not bcdi 
one concerning legislation, but relative to the application of law. 
In other words, the rule docs not forbid the enactment of a law 
possessing retrospective force, but provides that a law shall not 
be applied to facts which have occurred previous to the enactment 
of such law. There were, however, times when this rule was con- 
sidered as binding also on the legislator— that is, it was held that 
the State was not authorized to make laws possessing retrospec- 
tive force. According to Constaiis of France, laws which are 
retrospective cannot be deemed to be laws, because laws which 
arc retrospective are all atrocious tyrannies. But laws which 
arc retrospective arc not all tyrannies, as they may be enacted 
for the purpose of lightening the burden of the people, lessening 
penalties for crimes, or supplying defects in older laws. Nor 
docs it hold good to say that laws are not laws simply because 
they arc tyrannical. 

When a retroactive law has been promulgated, the judge 
has no authority to refuse to apply such law. For example, on 
the 20th April of the 2nd year of the French Republic, a law 
was issued by which the same rights and privileges as were 
enjoyed by legitimate children were bestowed on natural child- 
ren, and it was further provided that the said law should apply 
to all natural children born subsequent to the 14th April of the 
1st year of the Republic. When it is thus expressly provided 
in a law that it shall have retroactive effect, and such law has 
been made in the lawful exercise of the power of the State, it is 
not reasonable to consider it as void, nor is it legal for judges or 
administrative officials to refuse to apply or enforce such law. 

On the other hand, there are laws which cannot achieve 
the object with which they have been made unless they are 

* Leges et consdtutiones Juiuris cerium esl dare formam negoiiis, non ad 
facta praeterita revocari. 
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recognized to possess retrospective effect, even though it is not 
expressly provided that they shall have such effect. A law, for 
example, forbidding the slave trade implies not only that it is 
forbidden to make slaves of men, but also that slaves already in 
existence are to be emancipated — that is, the law is to be of 
retrospective effect to the extent that the men who were made 
slaves in the past are now to be set free. Moreover, a law is 
sometimes enacted for the interpretation of another law already 
in existence ; and such law would not be fully effective unless it 
possessed retroactive force. 

For these reasons, the draftsmen of the German Civil Code 
have declared that it is unnecessary to provide a legal rule to 
the effect that laws shall have no retroactive force. 

It is but proper that the new law should be applied to acts 
done when the new law is in force ; and the old law to acts 
done when the old law was in force ; but in case of acts com- 
menced when the old law was in force and not finished before 
the new law came into force, considerable difficulty is involved 
in solving the question of whether the old or the new law should 
be applied to them. F or the purpose of such, acts, therefore, 
the legislator issues a transitional law such as the Laiv Concern- 
ing the Application of the Civil Code {Law No. 1 1 of the year 
1898) or the Zizay Concerning the Application of the CrUninal 
Code {Laiv No. 29 of the year 1908), or (as is more often the 
case) inserts transitional provisions in the new law. The provi- 
sion in connection with the Criminal Code which determines 
which law is to bs applied to persons who committed offences 
under the old law and have been arrested under the new law, 
or wl;ien offences coming to light at the time when the old law 
was in force are to be adjudicated upon at the time when the 
new law is in force, and the provision in connection with the 
Civil Code which determines which law’ governs when the 
provisions of the new law differ from those of the old in regard 
to prescription {jiko) under the Civil Code, are examples of 
provisions covering transition periods. 
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SECTION 2. 

Effect of I.aw in Regard to Persons, Things and Place. 

In ancient times, what is called the “ personal principle ” 
{sohipn-sJmgi) obtained — a principle according to which the 
domestic law extended neither to foreigners in a foreign country 
nor to those resident in the country — in other words, the law of 
a country followed the people of that country even to a foreign 
country where, therefore, they were not bound to act under the 
law of that foreign country. This principle was recognized in 
the laws of Judea, Arabia, Turkey and Rome in ancient times. 
In the Middle Ages, however, exceptions were recognized to 
the rule by domestic law or by treaty ; but the rule still obtained 
that foreigners who came into a country were not entitled to 
any rights under the domestic law of such country. The draw- 
back of the personal principle ” was that when a native of one 
country was in another country, he might disturb the peace and 
order of the latter country without fear of being punished under 
the domestic law of the country, and that a native of one countiy 
might borrow money in another from a native thereof and omit 
to repay it without being punished by the law of the creditor’s 
state. The “ teriitorial principle ” {sokuchi-shugi) then came 
into favour — a principle according to which persons and things, 
whether native or foreign, or whether owned by natives or for- 
eigners, were all to be governed by the law of the country where 
they actually lived or existed. Thus, even foreigners were 
bound to follow the domestic law of the state in which they 
lived, but as soon as they left it, they were no longer under any 
obligation to follow such domestic law. The territorial prin- 
ciple” came into vogue (i) because, as the result of the feudal 
system, the connection between land and men became more 
intimate than ever, and ( 2 ) because the people of various coun- 
tries ceased to roam about from place to place and became fixed 
to ceiiain places ; and, owing to the importance which thus 
came to be attached to land, the relations between the ruler and 
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the ruled were founded on the basis of a certain territory. As 
the result of the adoption of the ‘'territorial principle,” the 
following were subjected to the power of a state ; — 

(1) All the people of the particular country resident 
within its territory ; 

(2) All foreigners within the territory of the State ; 

(3) All things within the territory of the State irrespec- 
tive of whether they belonged to native or 
foreigners. 

As we have already seen, the absolute “ personal principle 
is subject to the drawback that a state cannot deal with foreign- 
ers who have committed offences within its territory, while the 
absolute " territorial principle ” is open to the objection that due 
regard is not paid by it to the characteristic features of foreigners 
which have, been developed out of the local conditions and 
manners and customs of their respective home countries. If, 
for example, a native of one country who has capacity for 
marriage according to the law of his country — which is founded 
on the temperature, manners and customs, etc. of that country — 
was to be prevented from getting married because of his residence 
in another country, according to the law of which he is not yet 
of a maniageable age, it would have the result of preventing a 
person from getting married, notwithstanding that he is really Of 
a mature age for the act. For this reason, the " territorial 
, principle ” is, in modern times, chiefly acted upon, but tempered 
with an admixture of the “ personal principle.” In other words, 
the law of all countries at the present day is based on a mixture 
of the " territorial ” and " personal ” principles, the chief in- 
gredient of which is the “ territorial principle.” The Japanese 
Criminal Code, for example, provides for the punishment of 
foreigners as well as Japanese subjects for certain offences com- 
mitted abroad as well as in the country (in reference vide 
Criminal Code, Arts, i, 2 and 3). 

Under laws based on the mixed " territorial ” and " per- 
sonal ” principles, the " personal principle ” is followed in some 
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respects, the more important of which will be considered under 
the following heads— namely, (i) extraterritoriality, (2) consular 
jurisdiction, (3) capacity, (4) relationships, and rights and duties 
based on relationship, (5) succession and wills, and (6) matters 
relating to the special quality of a nation ; while the “ territorial 
principle ” is followed in other i*espects, the more important of 
which will be considered under the following heads — namely, 

(i) real rights in movables and immovables. (2) contracts, 
(3) penal law, (4) forms of juristic acts and (5) nationality. 

( 1 ) Extraterritoriality {chigzvai-hoken). — Extraterritoriality 
forms an exception to the “ territorial principle." Persons or 
things belonging to a country which enjoys the right of extra- 
territorial jurisdiction in another are not governed by the law 
of the latter country, even when they are in that countiy. The 
sovereign or president, ministers, men-of-war, and the troops of a 
country being all representatives, political or military, of that 
country, they cannot be subjected to the sovereignty of a foreign 
country in which they may happen to be resident, without being 
debarred from fully and. safely doing acts as representatives of 
their own country. Hence the recognition of this exception to 
the territorial principle. 

(2) Consular jurisdiction {ryoji-saiban-hen'). — This means 
that, by treaty, or (rarely) by custom, people of one countiy do 
not submit to the jurisdiction of the law courts of another couil 
try in which they are resident, but are placed under the jurisdic- 
tion of consuls who are sent from their home country to the • 
other country. As the European powers held this right in 
Japan from the 5th year of Ansei (1858) to July of the 32nd 
year of Meiji (1899), so Japan enjoys the same in China and 
Siam now. Like extraterritoriality, this, too, constitutes an 
exception to the “territorial principle.” 

(3) Capacity When a native of one country 

resides in another country, his capacity is, as a rule, determined 
according to the law of his home country. “ Capacity ’’ denotes 
the legal qualification for the enjoyment, or for the exercise, of' 
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rights. As it is commonly used, however, the word means the 
latter only — that is, the legal qualification for the exercise of 
rights ; and it is also called “ capacity of action ” ikdi-noryohi). 
The capacity of a person is developed and determined by the 
temperature, manners and customs, and other local conditions of 
his home country. According to the Japanese law, for instance, 
majority is fixed at full twenty years of age, so, even when in 
a country where the age of majoiity is fixed at twenty-five years, 
a Japanese subject is to be regarded as of age, if he is at least 
twenty years old, even though he may be under twenty-five. 
The above remark applies not only to minors but also to married 
women, incompetent ” persons, etc. As i*egards capacity of 
right {Imiri-ndryohi), however, the territorial principle ” is 
followed. For example, when a native of one country where 
slavery is recognized, and who is a slave under the law of his 
home country, goes to another country where slavery is not 
recognized, the latter country does not recognize him as a slave. 
It is with reference to capacity of action that Art, 3, par, i of 
the Japanese Lazv Concerning the Application of Laws in General 
provides that the capacity of a person is determined by the law 
of his home country. 

(4) Relationships' and rights and duties based on relation- 
ship. — These are also governed by the law of the home country 
of a given person, instead of being determined on the territorial 
principle." To give a few examples : — 

A. Marriage {kon-in). — The material conditions are de- 
termined by the law of their common home countiy in 
the case of a couple of the same nationality, and by the law of 
the home country of each party in the case of a couple who are 
not of the same nationality. In case, for example, a Japanese 
subject is married in Italy to another Japanese subject, the 
Japanese law — not the Italian law — governs, while in case a 
Japanese male is married to a French female in Italy, the condi- 
tions, of marriage must be fulfilled by the former according to 
the Japanese law and by the latter according to the French law 
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{_Imw Concerning the Application of Latvs in General, Art. 13). 
Divorce is governed by the law of the home countiy of the 
husband at the time of the occurrence of the fact forming 
its cause, because otherwise a husband who was desirous 
to effect a divorce might ti*ansfer his nationality to another 
country, the law of which was more convenient for his 
purpose. But no adjudication of divorce can be made in Japan, 
unless the fact asserted by the plaintiff as the ground of his claim 
constitutes a cause of divorce according to the Japanese law also 
{ditto, 16). As to the effect of a marriage, it is dd:ermined by 
the law of the home country of the husband {ditto, Art. 14). 

B. Parent and child {shin-shi), — Whether a child is legitimate 
or not is determined according to the law of the country to 
which the husband of its mother belonged at the time of its birth 
{ditto, Alt. 17). An adoption is governed by the law of the 
parties concerned, when they are of the same nationality. In 
case it is concluded between persons who are not of the same 
nationality, the conditions for its formation are determined by 
the law of the home country of each paity, that is, the conditions 
for being an adoptive parent are determined by the law of the 
home country of the would-be adopter, and the conditions for 
being an adopted child, by the law of the home country of the 
party about to be adopted {ditto. Art. 19). The legal relations 
between parent and child are determined by the law of the home 
country of the father, or, in case the father is non-existent, by 
the law of the home country of the mother {ditto, Art. 20). 

c. Duty of support {fuyd no girmi). — In case a dispute 
arises in a foreign countiy between persons of the same nation- 
ality in connection with the duty of support (of a relation), it is 
proper that it should be determined by die law of their home 
country, instead of by the law of the country where they 
are resident. As regards the duty of support as between 
persons who are mt of the same nationality, the Japanese 
JUiw Concerning the Application of Lazvs in General {Art. 21) 
provides that it is to be determined by the law of the home 
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country of the person bound to furnish support. It would seem, 
however, that this is not properly worded, inasmuch, as the 
question to be determined first of all will be whether the person 
against whom support is claimed is really bound to furnish 
the same, though it must be admitted that this previous question, 
and, (in case he is found to be bound to furnish support) the 
extent to which he is bound to do so, should be determined 
by the law of the home country of the ' party against whom 
such claim has been instituted. 

(5) Succession or wills . — Succession {sdsoku)^ is governed 
by the law of the home country of the ancestor — i.e.— the person 
to be succeeded to {ditto, Art. 25), while a will {yuigon) is 
governed by the law of the home country of the testator : Art. 
26, par. I of the said law providing that as regards the form- 
ation and effect of a will, the law of the home country of the 
testator at the time of its formation governs,” inasmuch as in 
each countiy the law governing succession and wills has been 
made with regard to its own natives. This is the principle acted 
on hot only in Japan but, generally speaking, in other civilized 
countries also. , 

(6) Matters relating to the special quality of a nation , — 
These are also not governed by the “ territorial principle.” For 
example, the right to become public functionaries of a given 
countiy is a right which appertains to the special quality of 
persons as the natives of that country, and so it is not to be 
bestowed on foreigners who are resident in that country,. For 
the same reason, the duty to serve in the Army or Navy {heiehi 
na gimu) and other similar duties are never imposed on foreign- 
ers. ’ Not so, however, with private rights the enjoyment of 
which should be granted not only to natives but also to foreign- 
ers, because private rights are rights the enjoyment of which is 
indispensably necessary in order that human beings may live 
and exist as such. For the Japanese laws and ordinances by 
which political and military rights are withheld from foreigners, 
the reader is referred to the Law of Election of the Members of 



EFFECT OF LAW. 


87 


the House of Rcpre^ciitativc&, the Tmw for the Oyganhalion of 
Urban and Rural Pnfectures, the Law for the Organization of 
Districts {Gun), the Law for the Organizaimi of Cities, the Laiv 
for the Organization of Toivns and Villages, the Conscrip- 
tion Ordinance, the Ordinance Concerning the Status of Military 
Officers, the Ordinance Cmicerning the Status of Naval Off eers, 
etc, 

5|s , * . * ^ 5)c , Jt; 

The more important of legal relations which arc - generally 
governed by the “ territorial principle ” are as follows : — 

( I ) Real rights in Movables and innnovables. — TheSe arc, 
as a rule, governed by the law of the place where they exist — a 
principle which is laid down in Japan by Art. 10 of the T^aw 
Concerning the Application of Laws in General. Thus, when a 
■Japanese subject owns land in England, matters relating to real 
rights in such land are governed, not by the • Japanese law, but 
by the English law. The same applies to real rights in movables. 
Various theories, however, have been advanced in opposition to 
the above principle, the most notable of them being that mova- 
bles should be governed by the law of the home country of the 
owner, while immovables only are to be governed by the law of' 
the country where they exist — a theory which has, so far, been 
illustrated largely by judgments of the British Courts. The 
theory in question is founded on the following considerations, 
namely, {a) that if movables are to be governed by the law of 
the country where they exist, a man who possesses movables in 
several countries will be put to the inconvenience of being 
governed by the different laws of different countries in regard to ■ 
different sections of his property and {b) that movables are of a 
nature to be removed from place to place, and so if they were to 
be governed by a different law each and every time they were 
removed from one country to another, it would entail con- 
siderable inconvenience to the public, because the law by which 
they were governed would differ day after day, should they 
be daily removed. 
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On the other hand, the opposite view that even movables 
should be governed by the law of the country where they exist, 
too, is supported by more than one plausible argument, the 
strongest of which is, perhaps, the objection : if movables are 
to be governed by the law of the home country of the owner, 
by the law of the home country of which co-owner arc they to 
be governed, when they are jointly owned by two co-owners 
each of whom belong to a different nationality ? 

(2) Contracts {kciyahi ). — By the law of which country a 
contract is to be governed is a matter which the parties may 
freely settle by their mutual agreement. But in case the parties 
have entered into no special stipulation on this point, it is a rule 
that it should be- governed by the law of the country where it 
was made. In case, for example, a Japanese subject has entered 
into a contract with a Britisher in a State of the United States, the 
contract is governed neither by the Japanese nor by the British 
law, but by the law of the particular State, because it was enter- 
ed into in that State. This is what is provided in Art. 7 of 
the Law Concerning the Application of Laws in General ; — 

'' As regards ' the existence (formation) and effect of 
a juristic act, the question as to the law of which 
country is to govern is determined by the inten- 
tion of the parties. 

In case the intention of the parties is uncertain, the 
law of the place where the act was done shall be 
followed.” 

Various theories are, however, advanced against this theory. 
Art. 10 of the Italian Civil Code, for example, provides that 
when the parties to a contract are of the same nationality, the 
law of their home country shall govern. According to another 
theory, a contract is to be governed by the law of the place 
fixed for its performance, because performance is a matter of the 
first importance concerning contracts. According to a third,, a 
contract is to be governed by the law of the home country of 
the creditor, because special importance is to be attached to the 
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creditor ; but this is opposed by a fourth, which is entirely 
contrary to the last, and according to which a contract is to be 
governed by the law of the home country of the debtor. There 
is a fifth according to which a contract is to be governed by the 
law of the country where an action has been brought in connec- 
tion with it. The theory, however, that the law of the place of 
the act shall govern is generally accepted (even though some 
objections may be raised to it), because ( i ) it must in most cases 
be the intention of the parties to abide by the law, of the place 
where they transacted the business, and (2) because the law of 
the place of the act is most intimately connected with the 
contract. 

(3) Penal la'll' . — All persons are bound to obey the penal 
laws of the country where they reside, because, where an offence 
is committed, the peace and order of the place of its commission 
is at once affected in consequence. Thus, when an Englishman 
has committed theft in Japan, he cannot assert that he has a 
right not to be dealt with under the Japanese penal law, because 
he is a Britisher. This is the reason why a penal law is said to 
be a law based on the territorial principle,” Though penal 
law is thus essentially based on the territorial principle,” there 
is at the same time nothing to prevent its contaifiing an ingredient 
based on the “ personal principle.” So far as matters affecting 
the peace and order of a country are concerned, however, penal 
law must act entirely and absolutely on the territorial principle, 
because to recognize the application of the laws of other coun- 
tries in such matters might result in jeopardizing the very 
existence of one’s own country. It is also in pursuance of the 
same principle that Art. 30 of the Japanese Lazv Concerning the 
Application of Latvs in General provides that “ in case the law 
of a foreign country should otherwise govern, it shall not govern 
if its provisions are contrary to public order or good morals.” 

(4) Forms of juristic acts, — ^This is always governed by the 
law of the place of the act — a principle which is briefly expres- 
sed in the maxim : “ The place governs the act ” {basho zva koi 
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shihai-sn). This principle, however, docs not mean that an 
act is, in all respects, governed by the law of the place where it 
was done, but that such law governs in so far only as the form 
of the act is concerned. There is no country where this principle 
is not acted on, because if the form of a juristic act is not to be 
governed by the law of the place of the act, an act which was 
done in due form according to the law of the place of the act — 
a law which it is usually easiest for the parties to ascertain — 
may, in some other country, be regarded as neither done nor 
formed, to the great inconvenience of the parties, because it did 
not fulfil the formal conditions required by the law of such other 
country. In case, for example, a Japanese man and woman 
have contracted a marriage in France, notification thereof is to 
be made in accordance with the form required by the French 
law, because even if they made such notification by presenting 
to the French Registrar a document written in Japanese, it 
would ,,be utterly impossible for him to make anything of it. 
There is some doubt as to whether this principle is compulsory 
or optional. But it is believed that it is properly to be regarded 
as optional, because if it was regarded as compulsory, that would 
render it impossible for the parties to a contract to execute it 
(in a foreign couhtry) according to the law of their home coun- 
try (in reference vide Arts. 8 and 13 of the law above referred to), 
(S) Nationality , — The nationality of a new-born child is, 
according to the “ personal principle,” determined by the na- 
tionality of the father or mother ; while according to the terri- 
torial principle,” it is determined by the place of its birth. In a 
majority of modern states, the question is determined by paren- 
tage—that is, according to the personal principle ” — and it is 
only where the parentage of a child is uncertain that the “ terri- 
torial principle ” is acted upon and its nationality determined by 
the place of its birth. The Japanese Laiv of Nationality, too, is 
based essentially on the principle that the nationality of a new- 
born child should be determined by its parentage, but it does 
not entirely ignore the principle that the question should be 
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determined by the place of its birth. If some countries act 
absolutely on the personal principle ” while others act absolu- 
tely on the “ territorial principle ” persons may sometimes be 
found to belong to more than one country by nationality, while 
it may happen with others that they belong to no country what- 
soever. In this respect, therefore, it is highly desirable that all 
countries should adopt the same legal system. As to who are 
Japanese subjects by birth under the present Japanese law, the 
matter may be summarized as follows r 

1. A child is a Japanese, if its father is a Japanese : 

2. A child is a Japanese, If its mother is a Japanese,in case 

its father is unknown or possesses no nationality ; 

3. A child is a Japanese, if its father was a Japanese at the 

time when it was first conceived, even though he is 
no longer a Japanese at the time of its birth, having 
previously lost Japanese nationality owing to divorce 
or dissolution of adoption ; 

4. A child born in Japan is a Japanese even though its 

father and mother are unknown ; 

5. A child even born between a couple who possesses no 

nationality is a Japanese, if born within the territory 
of the Japanese Empire. 

Its If: 5)5 ^ 1)5 ■ 

It is a rule that laws should operate throughout the coun- 
try, but it sometimes happens that special law^ are enforced in 
special places only, the enforcement of a set of special laws in 
Formosa only being a case in point in Japan, as many similar 
instances are met with in other countries which are- possessed of 
colonies. There are also laws which apply exclusively to certain 
special persons and only in regard to certain special matters. It 
is thus that laws operate in all parts of the country, and in regard 
to all persons, only where there is no special provision to the 
contrary. 

So far, we have at length explained the effect of law in 
regard to persons and place.' It now remains for us to consider 
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a few important questions relating to the effect of law in regard 
to time and placCj namely : — 

(1) At what time is a contract between persons at different 
places formed ? 

(2) At what time and according .to the law of which 

country is a contract between persons in different 
countries formed ? 

(3) According to the law of which country is an offence 
to be dealt with, in case the act constituting it was 
committed in one country, but the result of the same 
occurred in another ? 

(i) Ai what time is a contract betivcen persons at different 
places formed ? — This is[a matter which should be determined by 
the mutual agreement of the parties ; but it is necessary for the 
law to determine in advance how the matter is to be decided in 
case the parties do not agree, or in case their intention is uncertain. 
There are various theories in this respect, the principal of which 
are as follows : — 

r. That the contract is formed when the offerer receives 
notice of acceptance from the offeree and obtains 
knoivledge of the fact of his offer having been 
accepted. — This theory is based on the consideration 
that it will be oppressive to hold the acceptor bound 
before the fact of there having been an agreement 
of intention is known to the offerer, even though there 
has been such agreement of intention. But if, accoi'd- 
ing to this theory, it is necessary for the acceptor to 
communicate tlie fact of his acceptance to the offerer 
it must also be regarded as necessary for the 
acceptor to obtain knowledge of the fact that the 
offerer obtained knowledge of the fact of his offer having 
been accepted, and so on ad infinitum' — ^thus endlessly 
putting off the time when the contract is to be finally 
regarded as formed. When an offer of a contract has 
been made and accepted, there has been an agi'eement 
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of intention, and it would appear unnecessary that the 
fact of there having been such an agreement should be 
communicated to the ofTerer. 

2. 7 hat 'zoJien the offer is accepted^ the contract comes into 

existence siimdtaneoiisly . — This theory is based on 
the idea that the criterion to determine whether a 
contract has been formed or not is to be sought solely 
in the consideration of whether there has been an agree- 
ment of intention or not. But this, too, involves no 
small difficulty, for, according to it, it will constitute a 
rescission of contract, even if the acceptor recalls, by 
telegraph, his acceptance conveyed by a letter before 
that letter has reached the offerer. To place restraint 
on the will of the acceptor in this manner, notwith- 
standing that no harin has been done to the interests 
of the offerer, is unreasonable in the extreme, nor 
is it productive of any practical advantage. 

3. That the contract is formed zvhen- the offeree has accepted 

the offer and despatched notice of such acceptance , — 
This is the theory adopted by the Japanese law, for 
Art. 526 of the Chiil Code provides ; 

A contract inter absentee comes into existence 
when the notice of acceptance is despatched. 

“ In case the notice of acceptance is not necessary • 
on account of an expression of intention of the offerer 
to that effect or according to the custom governing 
such transactions, the contract comes into existence 
when a fact has occurred which can be recognized 
as an expression of intention to accept it.” 

But this theory is likewise open to many objec- 
tions. First of all, it is uncertain what time is to be 
regarded as the time when the notice of acceptance 
has been despatched. For example, is the contract 
to be regarded as formed ■ when a letter containing 
notice ol acceptance is handed to a servant to be put 



94 


EFFECT OF LAW. 


into a post-box, or when the servant has actually put 
it into a post-box, or when the post office has sent it % 
forward ? Though it is suggested by some people 
that the time when the letter has been placed out of 
the control of the acceptor is the time when the 
notice of acceptance has been despatched, yet this, 
too, cannot be accepted as an entirely sound and 
accurate standard. Secondly, the theory is objection- 
able, inasmuch as it involves cases where the acceptor 
may be held answerable for a rescission of contract, 
notwithstanding that he has caused no damage to 
the offerer, as when the offeree having despatched a 
letter of acceptance by post, gives notice of non-ac- 
ceptance by telegraph or teIephone,'so that the latter 
notice reaches the offerer before the letter of accep- 
tance — an objection, in short, the same as that which 
has been raised against the theory noted under No. 2. 

(2) According io ihe law of which country is a contract be- 
hveen persons in diffevent countries formed {110 matter whether 
such persons are of the same nationality or othenvisc) ? Is it to 
be formed according to the law of the country from which the 
offeier despatched his offer, or according to the law of the 
country where the offeree accepted such offer, or according to 
the law of the country where the offerer received the notice of 
acceptance ? Suppose, for example, ‘‘ A,” a Japanese subject, 
despatched from Rome to an Englishman, an offer to sell 
to him (B) 10,000 metres of silk, and B ” received the letter 
containing such offer in France, wrote a letter of acceptance in 
Germany, and put it into a post-box in Russia, and the offerer 
received the notice of acceptance in America. Is the proffered 
contract to be formed according to the Japanese law or accord- 
ing to that of one of the other countries concerned — Italy, 
England, France, Germany, Russia and America? Art. 9, par. 

2 of the Japanese Lazv Concerning the Application of Laws in 
General runs : 
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“ As regards the formation and effect of a contract, the 
place from which the notice of the offer is despatched 
is regarded as the place of the act. In case the 
recipient of the offer is ignorant, at the time of his 
acceptance, of the place from which the offer was 
despatched, the place of the offerer’s domicile is 
regarded as the place of the act.” 

In short, the Japanese law acts on the principle that a con- 
tract between persons in different countries is formed according 
to the law of the countiy from which the offer was despatched— 
a principle best calculated to promote the interests of both the 
offerer and the acceptor. The acceptor knowing that the offerer 
is prepared to abide by the law of the country from which the 
offer was despatched, he is enabled to decide whether to accept 
or not to accept, on investigating the law of the country from 
which the offer was despatched. If the contract is to be formed 
according to the law of the country from which the notice of 
acceptance was despatched, it will be necessary for the offerer 
to know beforehand from what country he is to expect such 
notice— a thing which is not always easy for him to ascertain, 
and he may fnd himself bound by a law of which he knows 
nothing. The principle on" which the Japanese Lazu Concerning 
the Application of Lazvs in General acts is, therefore, now gene- 
rally accepted by other countries also. Thus, in the case of the 
illustration mentioned above, the contract is formed according to 
the Italian law, because the offer was despatched from Rome, no 
matter whether the Britisher to whom the offer was made 
despatched notice of acceptance from Russia or any other 
country and whether the offerer received such notice of accep- 
tance in Artierica or any other country. 

There is, however, a theoiy, as well as a practice, according 
to which contracts between persons in different countries are 
classified into (i) contracts between persons of the same nationa- 
lity but in different countries and (2) contracts between persons 
not of the same nationality and in different countries ; and in the 
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case of contracts between persons of the same nationality, the 
law of their home country is applied, while the law of the place 
of the act governs, so far as contracts between persons not of the 
same nationality ai'c concerned. The Italian Civil Code (Art. 
lo), for example, provides that the existence and effect of an 
obligation are governed by the law of the country where the 
contract was made, that if the parties to a contract are foreigners 
of the same nationality, the law of their home country governs, 
and that in any case the law preferred by the parties shall govern 
first. The old Japanese Law Concerning the Application of 
Ijxws in General contained a similar provision ; but the present 
law does not recognize the discrimination between contracts be- 
tween persons of the same nationality and contracts between 
persons not of the same nationality, on which such provision is 
based. 

(3) According to the law of ivhich country^ and by the laiv 
courts of which country y is an offence to be dealt ivith, in case the 
act and rcsidt have occurred in different countries ? — In case, for 
example, a subject of country “ A ” shot a gun from country 
B ” and killed a subject of country C " resident in country 
“ D,’' which country is to exercise jurisdiction over the casc^ 
and aepording to the law of which country is the case to be 
decided ? Some persons hold that the matter is to be dealt with 
by the law courts of the country where the act — shooting in the 
case under consideration- was done, and according to the law 
of that country ; while others affirm that it should be dealt with 
by the courts of the country where the residt of the act occurred, 
and according to the law of that country. It would appear 
appropriate that the matter should be dealt with by the 
courts, and according to the law of the country, where the act 
resulted in a tangible phenomenon, because an act cannot be 
regarded as an offence, so long as it does not bear fruit in the 
shape of some definite result. 
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chapti^:r 15. 

ItXECUTION OF LAWS. 

From the provision of Art. 6 of the Imperial Constitutioii 
which runs : The Emperor sanctions laivs and orders them to 

he proviulgaied and executed,” we learn (i) that the execution 
of laws appertains to the supreme power of the Emperor and. (2) 
that the Emperor does not execute them himself but empowers 
a certain organ of the State to do so. Such organ is sometimes 
composed of judical officials and sometimes of administrative 
officials — each organ executing laws within the scope of the 
powers entrusted to it. Thus, judicial officials must not only 
not encroach upon the power of administrative officials and vice 
versa, but even among judicial officials themselves, and among 
administrative officials themselves, they must not trespass on each 
other’s province. For example, the Department of Agriculture 
and Commerce must not trespass on the province of the Depart- 
ment of Home Affairs ; and the Supreme Court must not en- 
croach upon the powers of the Local Courts. 

But a conflict of pov/er must nevertheless occur from time to 
time, and that either positively or negatively, a positive conflict 
being where two offices simultaneously claim to possess power 
to deal with a given matter, while a negative conflict is where* 
each of two public offices contends that a given matter does not 
come within its power. In Japan, in case a dispute arises rela- 
tive to corapetancy between various departments of state, the 
matter is referred to the decision of the Cabinet {Regulations for 
the Organization of the Cabinet, Arts. 5-7). In some foreign 
countries, however, there is a special court which adjudicates 
upon disputes of this kind. 

There is a considerable difference between the manner in 
which laws are executed by administrative officials and the way 
in which they are executed by judges. Judges are not em- 
powered to render judgments unless in virtue of formal applica- 
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tions made therefor, the persons who make such applications 
being ordinary plaintiffs in the ease of civil, and public procura- 
tors in the case of criminal matters. This is what is known as 
the principle of “ No complaint, no judgment " [fu-koku fii-ri). 
Administrative officials are, however, bound to execute the laws, 
even though no applications may be made to that effect. Should 
a policeman detect a thief in the act of breaking into a citizen’s 
house, for example, it is his official duty to arrest him forthwith 
and without awaiting an application from the master of the 
house or any other person. Further, judges are not em- 
powered to render judgments in regard to matters other than 
those which have been referred to them for decision. Another 
difference between the execution of laws by administrative 
officfals and by judges is, that while Art. 57 of the Constiiiition 
provides that judicial power is exercised by the Law Courts in 
the name of the Emperor, there is no such provision in regard 
to the execution of laws by administi-ativc officials. There arc 
also provisions by which judges are required to comply witli 
certain special formalities in the execution of laws. Thus, the 
presence of court clerks is required for legalizing the proceed- 
ings of judges, judgments must be reduced to writing, certain 
courts must be collegiate, and so on. Judges are further bar- 
red from adjudicating upon matters which Have once been dealt 
•with by irrevocable judgments. This is known as the principle 
of res adjudicata (ichiji fu-sairl). 

It may be asked whether persons charged with the execu- 
tion of laws may refuse to execute such laws on the ground that 
they consider them to be illegal. Whether laws are substan- 
tively illegal or not illegal is a question of legislation ; and so 
neither judges nor administrative officials possess the power to 
investigate the legality of laws and decide whether they ought to 
be executed or not. But if a so-called “law” is inherently 
defective in form, it is, then, defective in the essential elements 
which make laws what they are — that is to say, it is not a 
“ law ” at all, and, therefore, the judges, etc, need not — indeed. 
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must not — execute it ; such being the case —for example— 
where a document containing a so-called law ” does not bear 
the Imperial Seal, or is not countersigned by the Ministers of 
State in the proper way. 


CHAPTER 16. 

CLASSES OF JURISPRUDENCE. 

SECTION I. 

Classification Based on Land. 

According to this standard, jurisprudence may be classified 
into (i) general jurisprudence and (2) local jurisprudence. 
General jnrispmdence {ippan hdgakii) is the science, of law com- 
prehending the laws of all countries ; while local jnrispyudefiee 
{kyobichi hogahi) is the science of law as confined to the law of 
a particular country or locality. This is a classification adopted 
by English jurists such as Bentham and Austin. The study of 
general jurisprudence is highly instructive in that it presents to 
the student those elements which are common to, and pervade, 
the laws of all States. 

SECTION 2. 

Classification Based on Time. 

Jurisprudence may also be classified into (i) that dealing 
with present laws {genkd lidgaht) and (2) that dii'aling with 
non-present laws {lii-genkd /logakn), or — as Bentham put it — into 
(i) the science of ancient law and (2) the science of modern 
and present law. These two branches of jurisprudence are of 
great assistance for the purpose of legislation ; it is incorrect to 
think that their scope is limited merely to the study of past and 
present laws respectively. 
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SECTION 3. 

Classification Based on Legal Phenomena. 

According to this standard, j'urisprudencc may be classified 
into (i) common jurisprudence and (2) special jurisprudence. 
Common jurisprudence {fvtsu hdgnJm) is founded on all legal 
phenomena, as in the in the case of encyclopaedias of jurispru- 
dence and legal philosophy ; while special jurisprudence itohi- 
betsn hogakii) deals only with special legal phenomena, such as 
the nature of rights under the criminal law, of duties under the 
administrative law, or of sale under the civil law. 

SECTION 4. 

/ 

Classification rased on Principles on which 
Law is Studied. 

A. . Natiiral jurisprudence {shizen hogaku) or jus naturalc. 
— According to those who advocate natural jurisprudence, there 
are innate rules and principles pervading the universe— that is — 
there are natural laws. In making laws, therefore, legislators 
ought to observe and act conformably with such natural laws, 
so the student of law should endeavour to ascertain those rules 
and principles which exist in nature and on which law is founded. 
But even those who advocate natural jurisprudence are not una- 
nimously agreed as regards what constitutes the foundation of 
those principles of law which they believe to exist in nature ; 
they may, however, be divided into three principal schools. 

{a) 'll Lose tv ho believe in purely natural law. — This school 
is subdivided into various branches among which we may men- 
tion the theological school, according to which the legislator 
makes laws according to the will of God, and there are no laws 
apart from the divine will. Another offshoot of the same branch 
is, however, opposed to the above. It does not recognize laws 
to have been made according to divine commands, but vaguely 
affirms that there exists what is called natural law.” But those 
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who believe in purely natural law agree in thinking that law exists 
in nature outside the will, body, etc. of man. 

(d) Those zvho believe in reason {risei), — According to 
these, man possesses what is called “ reason,” which enables him 
to distinguish right from wrong and good from evil, and so it is 
proper for man to do what his reason dictates ought to be done, 
and to refrain from doing what he is forbidden by his reason 
to do. 

(e) Those -iuho believe in human nature. — According to 
these, human nature possesses the innate power to control law. 
While those mentioned under {It) hold that law is based on 
reason, these affirm that law is based on, and is modified by, 
human nature, 

B. Interpretative or annotating fiirispntdenee {chushahi 
hogaku). — It is the object of this kind of jurisprudence to inter- 
pret the letter and meaning of law. Interpretative jurisprudence 
has always existed from ancient times to our own days and will 
always exist so long as law exists. But it is improper that all 
efforts should be concentrated in the direction of interpretation 
to the neglect of other phases for investigation. Under the 
Tokugawa regime in Japan, jurisprudence was confined almost 
exclusively to the study of the meaning of the so-called Hund- 
red Articles ” {Hyakkajo) — the principal law in that period 
of Japanese history. In Europe, interpretative jurisprudence 
was in great vogue from the beginning of the 12th to the 
middle of the 13th century. The drawbacks of this kind of 
jurisprudence are — inter alia — (i) that it is liable to cause the 
student slavishly to adhere to the letter of the law to the 
neglect of the basic principles underlying it, (2) that it absorbs 
the attention of the student in the study of present law, forget- 
ful of matters which promote the amendment and improvement 
of the law, and (3) that it tends to prevent the student from 
making an liistorical study of law. Thus, when interpretative 
jurisprudence is in vogue, there is often reason to fear that the 
progress of law will be, to a greater or lesser extent, suspended. 
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As a result of the compilation of the Code Napoleon ■by- 
Napoleon I, for example, both scholars and people devoted 
themselves to the study of the text of the law to the neglect 
of general legal principles ; and there are traces tending to show 
that this obstructed the progress of jurisprudence in France. 

C, Analytical jurisprudence {buuseki hdgahi), — This is the 
study of law, the essential feature of which is to analyze juristic 
acts into their elements in order to ascertain the principles by 
which such acts are governed, as, for example, sale is analyzed 
into (i) the parties— the seller and the buyer— and (2) the sub- 
ject-matter, it being necessary for one of the parties —the seller 
— to have an intention to transfer the ownership of the subject- 
matter to the other party — the buyer — in consideration of the 
payment of a. sum by the latter party. 

'D. Historical furisprii deuce {rekishi hdgaku). — This aims 
at finding and ascertaining rules and principles of law by ex- 
amining legal phenomena in the light of history. An opinion on 
a given matter formed simply in view of the present circumstances 
is apt to be narrow and partial. The principle by which a 
matter is governed can only be fully and completely ascertained 
by studying it with reference to tlie circumstances of the past as 
well as to those of the present. This theory was advocated by 
Bacon in England, Bodin in France and Leibnitz in Germany. 
The dispute which once arose in Germany as to whether laws 
should be codified or not was nothing more nor less than a 
battle between the historipal and the non-historical school of 
jurists. 

E. Comparative j'tirisprudence {Idkaku hdgaku). — This 
has for its object the determination of rules and principles of law 
by comparing the laws existing in various countries or in various 
parts of one and the same country, as, for example, the student 
of constitutional law endeavours to find general rules common 
to all constitution by comparing the constitutions of constitutional 
monarchies like Japan and England, those of republics like France 
and the United States, and those of despotic monarcliies such as 
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Russia and China formerly were. The study of comparative 
jurisprudence was first advocated by Vicco of Italy and carried 
into practice by Montesquieu of France. A comparative study 
of laws had not been commenced earlier because of the impedi- 
ments to which international communication had been subject ; 
but with the development of means of transit, and the consequent 
increasing intimacy of international intercourse, the comparative 
study of laws has, like other sciences, received great impetus and 
encouragement, until now wc have even flourishing societies 
established for the purpose. 

Comparative jurisprudence may be divided into the follow- 
ing three classes : — 

(a) Comparative jurisprudence in regard to legal lines oy 
systems, which traces the laws of various countries to their 
sources and determines what differences there are, in point of 
legal principles, among the several legal lines or systems ; 

{11) Comparative jurisprudence in 7'cgard to states. — This 
traces the differences existing among the laws of various coun- 
tries to the differences among those countries in point of manners 
and customs, temperament, etc ; 

{c) Comparative jurisprudence in regard to races. — This is 
a study which has been strongly advocated by Poste, the 
German, and by Maine. In ancient times, laws were mostly 
operative on the personal, instead of on the territorial, principle ; 
the personal principle in this connection meaning that men were 
governed by the law of the race, not of the state, to which they 
belonged. It was only after states were organized owing to the 
sheer necessity of existence that, as Maine points out, laws 
ceased to be racial and became national. So, in order to trace 
laws to the furthermost fountain-head, it is necessary to make a 
comparative study of the laws of races which are the origin of 
laws. 
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CHAPTER 17. 

RELATIONS BETWEEN LAW, MORATITY, 

AND RELIGION. 

■ In olden times, no distinction was recognized between legal 
and moral rules, ■ Both were regarded as essentially necessary 
for the purpose of ensuring the existence of the state, or any 
other body or organization, or of individual persons, and main- 
taining the order of society. In ancient times, for instance, 
philosophers like Plato and Cicero recognized no distinction 
whatever between the two. It is only since the time of Spinoza 
and Pufendorf that a distinction has been drawn between them 
by- scholars. The more important views with regard to the 
relation between them may be summarized as follows : — 

(1) That legal and moral rules are essentially different 
things ; law is derived from the will of the sovereign exclusively, 
but moral rules are not. Laws which are supported by morality 
are laws no less than laws which are not supported by morality. 
Even though law may happen to be agreeable to the require- 
ments of morality, the two cannot be regarded as possessed of 
an identical nature ; 

(2) That legal and moral rules are different, because legal 
rules are made by man and can be freely continued or discon- 
tinued by man ; while moral rules exist in nature and cannot be 
inodified by the will or power of man ; 

(3) That morality exercises compulsion from within, while 
law exercises compulsion from without— in other words, morality 
restrains the will of man, while law restrains the action of man. 
According to this theory, it is morality that causes a man to 
resolve not to steal ; but it is law that causes him to refrain from 
actually committing theft ; 

(4) That law is negative in its object, while morality, is 
positive — in other words, law aims at causing men not to injure 
others, while^ morality aims at causing men to do good to 
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others. But it would seem that this view is not entirely sound, 
inasmuch as there are legal rules which encourage positive 
good, while there are moral rules which arc negative in their 
tendencies ; 

(5) That legal rules are the commands of God to in- 

dividuals, while moral rules are the commands of God to the 
public. But there are legal rules which are binding upon. the 
public, while there are moral rules which arc intended to be 
observed by individuals ; ’ 

(6) That law governs men as nationals, while morality 
governs men as individuals. ’Japanese law, for example, governs 
the Japanese nation only ; but moral rules are operative not only 
upon the Japanese nation but upon foreigners and those persons 
who belong to no country whatsoever. The drawback of this 
theory, however, is that it does not take into account the fact 
that among moral rules, too, there are some the application of 
which is confined to a certain country or to a certain society. 
For example, the obligation which in the Tokugawa i^cgimc in 
Japan compelled InisJii to coriimit hamkin* in certain cases was 
a moral rule which was confined to a certain class only among 
the Japanese nation. Besides, there are legal rules which 
govern people in general, irrespective of the question of what 
nation they belong to. Civil law, for example, does not govern 
men as nationals, but as individuals, and so applies not only to 
the natives of a, given country but also to foreigners resident 
within the bounds of that country ; 

(/) That while legal rules vary from time to time aild from 
place to place, moral rules are fixed permanently and uniformly 
in all places. This view, however, is weak in that even moral 
rules often differ in different places and in different ages ; 

(8) That legal rules are worked by compulsory force but 
moral rules are not worked by compulsory force. As a matter 
of fact, however, in most cases, people obey law, not because 
they are forced to do so but for other reasons. Besides, there 
« Suicide by cutting open the befly. only practiced by “ gentlenaen.” 
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are legal provisions which cannot be carried into execution even 
by compulsory force. Ihering, therefore, remarks that law is 
•that which can be compulsorily enforced in some cases. 

There can be no doubt, however, that law and morality 
have the same object : they are both intended to maintain the 
order of the State, and that they only differ in the form in which 
they come into existence. Rules which have been made by the 
State in conformity with the conditions which have been pre- 
viously fixed by the State for the making of laws are legal rules ; 
but no such formal conditions exist in regard to moral rules. 
Thus, there are cases where legal agree with moral rules in sub- 
stance, and others where they do not agree. Should tire State 
give the forrii and force of law to rules which have been morally 
established, such moral rule§ then become legal ; but otherwise 
they remain moral rules only. 

Religion {shukyo) is based on belief, but law contains no 
ingredient of belief. This is one point on which the two radi- 
cally differ from each other, In ancient times, worship and 
government were one {saisei-iteja) and religion was confpunded 
with government and law ; but, at present, religion has parted 
company with government arid law. In ancient times, again, it 
was believed that law was derived from God as well as religious 
commands ; but the view generally accepted now is that law is 
riot the handiwork of God. It was perhaps as a mere policy on 
the pai-t of the lawgiver, who aimed at securing permanent and 
unquestioned observance of his commands, that it was confidently 
declared that law was ordained by the Deity. 
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CHAPTER 18 . 

LEGAL RIGHTS. 

' SECTION I. 

Nature of Rights. 

Rights {kenri) are the products of law : there are no rights 
where there is no law. Rights implied in phrases such as 
natural rights {shizen no kenri), rights inherent in man {tempu- 
jinken)y the equality of the sexes {danjo doken) are not rights 
from the legal point of view. Right and law go hand in hand : 
persons have rights only where law extends protection to them. 
It is for this reason that in certain foreign languages, right and 
,law are represented by the same. word. As right and law are 
thus identical in a sense, so rights and duties are identical things 
regarded from different polite of view. What is a right from 
the view-point of the creditor is a duty from the view-point of 
the debtor. To ask which has come into existence first— right 
or law — would be as idle as to ask which has come into ex- 
istence first in a monarchy — the sovereign or the people. 

As to the nature of “ right,” there are three different 
theories, namely : — 

(1) 7 kat night is freedom. — According to this view, right 
is the boundary determined by law within which persons may 
act freely. Persons have the right to act within the boundaiy 
of freedom prescribed to them, but they have no right to act out- 
side such boundary ; 

(2) That right is interest. — ^Tliis is a view advocated by the 
English utilitarian school and also by many German jurists. 
Ihering, for example, affirms that right is interest protected by 
law, more especially, the right of action {sokeii) ; and the same 
view is also adopted by Merkel and Bentham ; 

(3) That right is pomer. —According to this theory, law is 
made by the stronger poition of a body or otgani?:ation, and 
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right is what is conferred by such stronger portion by its power. 
It is by the power which it implies that right places restraint 
upon the power of others. As to by whom that power is 
bestowed, supposing right to be power, opinions differ, some 
affirming (i) that it is power given by God, others (2) that it is 
power given by the sovereign, and others, again, (3) that it is 
power given by the whole people. i 

From what has been said, right may now be dehned as 
follows : — 

“ Right is that by virtue of which an action or omission 
can be compulsorily required, under the protection of 
law, against a person or body (organization) other 
than oneself.” 

Analyzed more minutely, this definition means : — 

I. That right is protected by law : rights other than those 
, protected by law are not “ rights ” ; 

2 That right is compulsory because it is protected by 

law ; 

3 That right compels an act to be done or not to be 

done ; 

4 That right operates against persons or bodies (organizations) 

other than oneself. It may operate either against a 
specific person or against persons in general. Accord-' 
ing to an old-fashioned theory, rights are classified into 
(i) rights against persons {taijin-keii) and (2) rights 
against tilings {ididuisu-ken). But the relation between 
persons and things is not a relation of right. When a 
person is said to have a right of ownership in a thing, 
it does not mean that he has a right against the 
thing, but that he has a right against other persons in 
.I’egard to that thing. Thus, even if a horse owned 
by a certain person ruiis away, that fact alone bestows 
no right updii him against arty other person — that is 
to say, he has no right against the horse itself. 

The means by which rights are protected are actions. An 
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action is a process by which the' power implied in a right is 
evoked by the authority ofthe Court against the transgressor upon 
the said right. Though recourse is usually had to the power 
of the law for the protection of rights, persons are sometimes 
permitted to help themselves. Such self-help is, however, ndther 
more nor less than a reflection ofthe power of the law, because 
self-help is legal and legitimate only where it is specially per- 
tnitted by law. 

SECTION 2 . 

Classes of Rights. 

' The more important classifications of which rights are sus- 
ceptible are as follows : — ’ 

( 1 ) Pnncipal rights {s/m-tahi kenri) and .accessory rights 

{fu-tarn kenri). — Principal rights are rights which exist indepen- 
dently of other rights ; while accessory rights are rights which 
exist dependently on other rights. This classification is useful 
for determining the effect of a right. For example, an obliga- 
tion is a principal right, while a right of pledge or mortgage' is 
an accessory right. An accessory right is extinguished simul- 
taneously with the extinction of the principal right; but an 
accessory right may be terminated without the principal right 
being terminated as a necessary result ; ‘ 

(2) Public rights {koken) and private rights {shikenj . — 
The classification of rights into public and private rights is 
practically valuable because all persons are not enabled to enjoy 
both public and piivate rights. For example, even though the 
Civil Code (Art. 2) provides that foreigners enjoy private rights, 
it would be difficult to decide whether they should be enabled 
to enjoy a given right unless there was a fixed standard by which 
private can be clearly distinguished from public rights. There 
are various theories as to what constitutes a standard of distinc- 
tion between public aud private rights ; but the more important 
of them are as follows : — 

a, That rights provided for in public Unvs are public 
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rights^ tvhile lights provided fpr in private laivs arc private 
rights — for example, rights under the Criminal Code are public 
rights, while rights under the Civil Code are private rights. — 
But this standard is not always reliable, because the Constitution 
— ^tvhich is a public law — provides for private rights such as the 
inviolability of ownership and the inviolability of domiciles ; 
wliile the Bankruptcy Lenv — which is a private law —contains 
provisions preventing rights under public laws from being re- 
bestowed on persons who have been condemned for fraudulent 
bankruptcy— tliat is, the I^w provides for a public right to 
refuse rehabilitation to such persons ; 

b. That public rights are fights which determine the rela- 
tions between the State and individuals ; and private rights are 
rights which determine the relations among individuals them- 
selves i — But this, too, is not a perfectly sound standard, because 
the relations between the State and individuals may sometimes 
be relations of private rights, as in the case of contract works, 
while the relations among individuals themselves are sometimes 
relations of public rights, as relations involved in election ; 

c. That rights relating to public interests are pidlic rights, 
while rights relating to private interests are private rights — 
But this view is ambiguous because it is, first of all, uncertain 
what are rights relating to public rights and what are rights 
relating to private interests ; 

d. It appears correct to assume that public rights arc 
tights which the State bestows on individuals in matters winch 
directly relate to the order of the State ; and that private rights 
?are rights bestowed on individuals in matters otlier than those 
above mentioned ; 

(3) Bights against specific persons or rig] Us against persons 
ipmjin-keii) and rights against persons iiugeneral or rights against 
ike world {iaisei-keit).—'^ox example, the right of a seller to 
redeive payment of the purcha^-nioney from the buyer is a right 
against a specific person — the buyer — , while the inviolability of 
’bwnejrship and each man’s right against insult are rights against 
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any and every person. They are, therefore, said to be rights 
against the whole world, But even third persons are bound to 
respect rights against specific persons, In this sense, rights 
against specific persons are also rights against persons in general ; 
but rights against persons in general are not necessarily rights 
against specific persons. The practical advantage of this dis- 
tinction consists in the fact that it enables one to determine against 
whom an action or omission can be demanded by virtue of a 
given right ; 

(4) General fights {/utsu-ken) and special rights {toknbetsu- 
ken ). — General rights are rights bestowed by general law on 
persons in general ; while special rights are rights bestowed by 
special law on certain persons only. For example, it is by 
virtue of a general right that every person is protected from 
injuries to his life or person ; while it is thanks to a special right 
that certain students enjoy a temporary exemption from enlist- 
ment, or that persons possessing a title of nobility and court 
rank are not liable to detention until certain formalities have 
been observed ; 

(5) Individual rights {kohetsu-ken) and joint rights {ky odd- 
ken ). — An individual right is a right which belongs to a single 
person, as when a person owns a horse ; while a joint right is a 
right which is held by two or more persons in respect to one 
and the same subject-matter, as when A ” and B ” conjointly 
exercise a right in respect to a house, or when an author and 
his publisher possess a copyright in common in regard to a cer- 
tain book. This classification is necessary in order to determine 
by whom a given right is to be exercised, and how, and in what 
manner, it is to be exercised and disposed of. 

SECTION 3. , 

Subjects of Rights. 

The subject (in a grammatical sense) of a right {kenri no 
shutai) is a person, and, as to who should be enabled to enjoy 
rights, this is a matter which each state decides at its discretion. 
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A “ person ” {Itito) in this connection, therefore, is to be regard- 
ed as anything which the State has enabled to be the subject of 
rights. In regard to persons, it is necessary to consider the 
following questions, namely, (i) what are persons, (2) at what 
time persons come into existence and (3) where persons arc 
regarded as such. 

As to who or what are persons, the question is to be con- 
sidered under two heads— (i) what are natural persons {shisen- 
fill) and (2) what arc juridical persons {Jiojhi). Natural persons 
arc not necessarily persons in law, such having been the case 
with slaves in former . days. Foreigners, too, were sometimes 
not regarded as persons in countries other than the country to 
which they •belonged, even though they were natural persons. 
Under modern law, however, natural persons are always persons 
” tiiat is, subjects of rights. Slavery is tabooed by the law 
of every civilized country. Thus, what are natural persons is 
now a question of anthropology rather than of law. According 
to the law of ancient Rome, the* conditions for being persons, 
were held to be ( i ) that they were separated from the body of 
the mother — that is, they were born, (2) that they lived after 
birth, and (3) that they were not monsters. But to say that 
what is not born is .not a person is not an answer to the question 
— what is a person ? — , but rather to the question — at what time 
a person comes into existence ? To say that a child in the 
womb is not a person is, after all, tantamount to saying that it is 
not a person until it leaves the womb. But under the ' laws of 
various countries, a child in the womb is regarded as ’ already 
born, and treated as a person so far as certain special relations are 
concerned. Art. 721 of the Japanese Civil Code, for example, 
provides that a child en ventre sa mire is regarded as already born 
\vith regard to the right of claiming compensation for damages ; 
and Art. 968 of the same Code provides that a child en ventre 
sa mere is regarded as already born in regard to the succession 
to a house, but that the foregoing provision does not apply when 
the child is still-born. 
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What persons are treated as such is a question which it is 
nowadays quite unnecessary to consider, so far as natural 
persons are concerned ; because what are persons in one country 
must necessarily be permitted to be subjects of rights in. 
other countries. To treat , foreigners as slaves is a practice, 
which is not sanctioned by modern laws. But the question is a 
very interesting one, so far as juridical persons are concerned. 

A juridical person is an aggregate of persons or things, 
which, by virtue of legal provisions, is perniitted to be the sub:, 
ject of rights ; but exactly what are to be considered as juridiqal 
persons is ja piattcr .to be determined by the law . of each, 
country. Juridical persons are. .thus what are regarded as 
persons by the fiction of law (though there,; arc. persons who 
hold the opposite view, and assert that juridical persons e;sist 
really and actually and not by a legal fiction). The law of a 
country operating, as a rule, only within the boundaries of that 
country, it is self-evident that what are, permitted to be juridical 
persons in one country cannot at once be regarded as such in 
another country, unless, . indeed, the latter country has, by 
domestic law, provided that what are juridical persons in another 
country shall be juridical persons in that country also, or has by 
treaty agreed to treat foreign juridical persons on the same foot- 
ing as native ones (in reference vide Civil Code, Art. 36); 

Persons are possessed of legal ’ capacity — that is, of legal 
qualification for enjoying or exercising rights. Capacity is thus 
classified into (i) capacity of right— that is, legal qualification for 
enjoying rights and bearing duties, and (2) capacity of action — 
that is, legal qualification for causing acts to take effect in law, 
whether they are legal or illegal (in -reference see Chapter 14). 
The existence of persons does not always and necessarily imply 
the existence of full legal capacity, because in the case of natural 
persons, persons may exist without possessing full legal capacity ; 
but in the case of juridical persons, they always possess capacity 
so long as they exist. 

For physiological and other considerations, natural persons 
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arc differenticlted in legal value. Tfius, persons of full age are 
dlstrnguishcd from minors in regard to rights and duties : raitiors 
at6 ,|3laced under the supervision of guardians and are also 
efetiipted from the duty to serve itt the Army or Navy. Maf- 
rie'd ptrsons are not oil the same footing as those unmarried in 
regard to rights and duties : married wonieri cahnot acquire or 
transfer property without the permission of their husbands^ and 
neither husband nor wife can contract marriage with another 
person, So long as their marital relation is not dissolved. Further 
differences arc made in respect to rights and duties according to 
whether persons are weak-minded or otherwise, or whether they 
are legitimate or illegitimate by birth. 

Persons may be either (i) natives {naikokujin) or (2) for- 
eigners' [givaikoktijin). Art. 18 of the Japanese Constitution 
provides that the conditions necessary for being a Japanese 
subject shall be determined by law, and the conditions in 
question arc determined by the Imvo of Nationality of the year 
1899. All persons other than Japanese subjects are foreigners ; 
and Sd persons who belong to no country whatsoever are also 
fofelgiicrs. Pei'sOns Who arc Japanese subjects nmy be clas- 
sifed as follOvVs in view of thd causes by which they have 
become Japanese ' 

I Those who are Japanese subjects by birth ; 

■ “2 Those who have become Japanese subjects by natu- 
' ■ ralization; 

•’3 Those who have beconie Japanese subjects by mar- 

■ ' "■ ■ riage ; ' - ■ . 

’ - 4 Those who Have become Japanese subjects by nyuf u- 
' ’ Boii-in (marriage by which men enter the houses of 

' . ’ their Wives who are heads of houses) ; . 

4 ThO^ who,- having beeh Japanese subjects Originally 
arid then become foreigrters, have again - become 
Japanese subjects j 

6 Those who have become Japanese subjects- by adop-^ 

. fiOrif'' ^ 
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7 Those who have become Japanese subjects by recog- 

nition (acknowledgment) ; 

8 Those who have become Japanese subjects because 

of the cession to Japan of a foreign territory which 
they inhabit ; 

9 Those whoj being wives, have become Japanese sub- 

jects because their husbands have become Japanese 
subjects ; 

10 Those who, being children in minority, have becohie 

Japanese subjects because their foreign father and 
mother have become Japanese subjects. r. 

1. We have alieady seen who - are Japanese subjects' by 

birth {vide P. gi). ’ ; ' , , • ■ 

2. Persons become Japanese subjects by naturalizatiod 
when they acquire Japanese nationality according to their desire. 
In order that foreigners may be naturalized , the following 
conditions must be fulfilled, namely : — 

(1) That they have been domiciled in Japan for at least 

five years consecutiyely prior to naturalization ; . ' 

(2) That they are at least full twenty year's of age aind 

possess legal capacity according to tire law of their 
home country ; . , • t 

(3) That they are of good conduct and behaviour ; .m ■ : 

■ , (4) That they are possessed of property or abifity sialfr 
cient to lead an independent livelihood ; ; i 

(5) That they possess no nationality, or that th^ tire to 
lose their nationality as a consequence of the acquish 
tion of Japanese nadbitelity. : 

3 and 4. Persons become Japanese subjects by marriagd, 
when foreign women are married to Japanese men.. When 
Japanese women are married to foreign men, the Japandse 
women become foreigners, instead of the foreign men becopslnf 
Japanese subjects. ..But when foreign men are married ' to 
Japanese women who ape heads of houses and enter such houses, 
the men become Japanei^ subjects. ' • 
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5.' In order that persons who, having originally been Japa- 
nese subjects, have become foreigners may become Japanese 
subjects again, they are not required to pass through the tedious 
process of naturalization, because they were originally Japanese 
subjects. Persons under this heading may be classified into (i) 
persons who have lost Japanese nationality , and become for- 
eigners because of their marriage with, foreigners ; these may 
recover Japanese nationality with the permission ' of the Home 
Minister, if they are domiciled in Japan after the dissolution of 
their marriage ; and (2) persons who have lost Japanese nation- 
ality and become foreigners according to their own desire or in 
company with their parents or their husbands ; these’ may also 
recover Japanese nationality with the permission of the Home 
Minister if they are domiciled in Japan. 

6. As regards persons who become Japanese subjects in 
pohsequence of their being adopted by Japanese subjects, it is 
unnecessary to give any detailed explanation, 
i- i 7. Foreigners in minority become Japanese subjects> when 
their father or mother, who are Japanese subjects, recognize or 
acknowledge them to be their children ; but for this purpose 
it is essential in the case of female minors, that they should not 
be the wives of foreigners, because if wives of foreigners could 
be converted into Japanese subjects by recognition at will, it 
would give rise to the anomalous result of the wives belonging 
to a nationality different from that of their husbands. . 

S. That the inhabitants of a foreign territory become 
J^anese subjects when such foreign teriitory is ceded to Japan 
is a matter which is noi contemplated in the of Nationality , 
But as actual illustrations of this, we may mention the fact that 
the '.Chinamen inhabiting Formosa became Japanese subjects 
when tbht island was included in the territory of the Empire 
of Japan, and the fact , that on the cession of part of Saghalien 
the inhabitants thereof became Japanese subjects ipm facto. . 
r , rpi' When husbands who are foreigners become Japanese 
subjects, their wives, too; become so^ since, ...other wise^ various! 
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inconveniences would result because of the possible conflict 
between the laws of the countries, to which the husbands and 
wives severally belong, in regard to their respective rights 
and duties. 

10. It is for the same reason that when parents who are 
foreigners become Japanese subjects, their children who are 
minors also become Japanese subjects. 

The practical advantage of distinguishing natives froni 
foreigners lies in the fact that foreigners do not enjoy the' same 
rights or bear the same duties as natives. The more important 
of the differences between natives and foreigners in tliis respect 
are as follows ‘ 

1 . Even if a native of one countiy resides in another count ly 
it is merely a temporary phenomenon. Even though he may 
desire permanently to reside in that country, he must leave it if the 
authorities of the latter country order him to do so: But the 
subjects of a country have' a right to live within the bounds bf 
their countiy. In other words, the State has the right to banish 
foreigners from her boundaries and refuse to permit their landing 
on her territory ; but she cannot banish native stibjects of 
her own from the country, nor has she the right to refuse 
admission to them when they come home from foreign 
parts. In history, however, we meet with many instances of a 
state having banished from the country persons who belonged 
to that state by nationality, the most notable event of this kind in 
recent tinies being the banishment of certain French noblemen 
from France. But such a practice is not legally ■ recogniseed 
at the present day ; 

2. The State has the right to demand certain specific acts 
from her subjects> such as service in the Army or Navy and 
the payment of certain taxs ; and subjects are not I'elieved 
frorti such duties, even though they may go abroad ; 

3. The State has the right to protect her own subjects, even 
when they are in foreign countries — that is, subjects of a country 
fenjoy the protection ■ of such country/ even when they are in a' 
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foreign lanci, such protection being accorded by the Minister, 
Consuls, and men-of-war sent out by their. home couhtry, ofifer- 
ing them shelter in case of danger, rescuing them when ship- 
wrecked, granting public authentification in regard to various 
acts under private law, such as marriage and succession, and so 
on. These matters are usually provided for in detail by the 
law of each country. It is not by right, but by a special treaty, 
or at a special request, that one country protects subjects of a 
second country who are resident in a third country ; 

4. The State has a right to demand that her subjects be 
faithful and obedient to her commands. It is true that even 
foreigners are bound to obey the commands of the state in the 
territory of which they temporarily re^de, except those relating 
$9 political and military rights and duties. But even in mattei's 
in respect to which obedience is required from them, foreigners 
arf bound to obey the law of the country only sq long as they 
are P^^identtihorc,;! they are npt, like nativoSi bound to do so, 
evon after they have left the country. Besides, the right to pro- 
vide for personal matters of individuals vests exclusively ip their 
home country,' In short, natives are bound absolutely to obey 
the law of the country in all matters ; but foreigners are bound 
to obey the same only in respect of certain relations and in 
certain cases ; 

; As for the enjoyment of private rights, there is more or less 
difference between the law? of various countries. Japanese law, 
like die laws of the ' majority of other countries, treat? natives 
and foreigners on an equal footing in respect of private rights, 
except those which are forbidden by law or ordinance or treaty 
C&df, Art, 2)., ft is considered, as a matter of course, that 
iforcigner? should be di^ualified for political rights ; and special 
provisions - are inserted in the l/itv of Eljecti':^n of the of 

the House of Represent attims, the Imp far the Organimtiou of 
Hrhan and Rttral Pr ef enures ^ tlie Imw for the Organisation of 
f)i§t.mts^ the Ip!W Concerning P^ace ’ Police ^ etc. The more 
important priyat® tiglits. ivhich foreigners cannot enjoy are (ij 
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the right to hold shares of the Batik of Japan, the Yokohama 
Specie Bank and the so-called “ Agricultural arid Industrial 
Banks ” {Government Decree "Ho. 32 of the year 1S82, {uiptfiitl 
OrdiHiiuce Nb. 29 of the year 1887, Laiv Concerning Agriciil- 
iunrl and Industrial Banks oi the yQdLt i^g 6 )i (2) the right to 
be members or brokers of Exchanges {Law No. 5 of the ydar' 
1893), (3) the right to become barristers {f.aw No. / of thO yehr 
1893), (4) the right to own ships No. 46 of the year iBgg), 

( 5 ) the right to be Owners of mines (Law No, 35 of the year 1905), 

(6) the right of '‘placer-raining ” (Law No. 13 of the year 1909) 
and (7) the right to become pilots (Law No. 63 of the year 
1899). 

' SECTION 4. 

(Objects of Rights. 

The objects of rights (kenri no kyaktilai) are things (mono). 
The Japanese Civil Code limits " things *’ to material things. 
“ Things/' however, in the wider acceptation of the term, should 
be taken as including immaterial (non-corporcal) thihgs. " Things” 
admit of the following classifications : — * 

I . Movables (dbsaji) and immovables ifnddsan)-. — Movables 
are things which can be easily moved from place to place ; while 
immovables are things which are fixtures to land and are not 
■ destined to be moved about (Civil Code^ Art. 86). For example, 
boots arid shoes are movables, while lands and buildings Ufe 
immovables. Dwelling houses and other buildings can be re- 
moved from place to place but they are intended to be fixed to, 
and not to be separated from, land ; and so they are usually 
included among immovables. The practical advantage of dis- 
tinguishing movables from immovables is derived from the fact 
that the two are differently treated in law. For example, im- 
rhovables require registration ; but movables are not registered 
{Civil Code, Artsi 177 and 178). Immovables can be mortgag- 
ed, but movables cannot (Civil Code, 369) ; 

Negotiable or assignable things (yuMU-bitisii) And non- 
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negotiable or non-assignablc things {fuyusu-butsii). — Negotiable 
things are things which can be the subject-matter of transactions ; 
while non-negotiable things are things which are not fit to be’ the 
subject-matter of transactions. Res sacrae in Roman law, for 
example, the sun and moon, seas and oceans, the air, etc., are 
non-negotiable things ; while articles of food and drink, chairs 
and tables, etc. are negotiable things. It is true that there are 
articles, like poison, gunpowder, tobacco, camphor, etc., which 
it is forbidden to deal in except with official permission ; but 
these are not absolutely non-negotiable things. Things, how- 
ever, which, like obscene pictures, are apprehended to be detri-, 
mental to good morals arc non-negotiable things because they 
cannot be the legal subject-matter of transactions under any cir- 
cumstances ; 

(3) Principal things {shubntsu) and accessory things (ju- 
bntSH),—A principal thing is a thing which serves its purpose 
independently ; while an accessory, thing is a thing which serves 
its purpose only when attached to something else. Art. 87, par. 
I of the Civil Code provides that when the owner of a thing has* 
attached tp it another thing owned by him for its permanent 
use, the 'thing which is attached is an accessory thing. Thus, a 
safe is a principal thing while a key attached to it is an accessory 
thing. The real advantage of the- distinction is felt because a 
juristic act relating to a principal thing extends to the accessory 
thing, unless there be a special stipulation to the contrary {Civil 
Code, Art.' 87, par. 2). A principal thing and an accessory 
thing must be entirely different things. A thing contained or 
included in another, as a drawer in a chest of drawers, is not an 
accessory thing.- In the same way, interest is not a thing acces- 
sory to the principal ; 

' Exchangeable things {daitairbutsu) or non-specific things 
{futokutefibutsu) and non-exchangeable things {fndaitai-butsu\ 
or specific things {tokutei butsii) {Civil Code, Arts. 400 and 401). 
—A thing which can be replaced by another of the sarhe nature 
and quantity is an exchangeable or , fungible thing ; while a 
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thing which cannot be so replaced is a noil-exchangeable of 
specific thing. For example, one ton of rice fe an exJcliangeable 
thing, but the rice contained in a particular box is a nbn-ex- 
changeable thing. . The genealogical record of a famil^j and the 
armour worn by a certain renowned warrior of olden times are 
things which cannot be rbpldced by others ; and so they iare 
non-exchangeable. This distinction is of practical value in coft-^ 
nectionwith the performance of a contract.^ For dsampie, whkft 
one bushel of rice is borrowed, the debtor is. not bound to return 
the identical, rice but may perform his obligation by returniiigt 
one bushel of rice of the same kind and quality ; . * 

5. Divisible things {kabun^btiisii) and indivisible things 
{ftdeabun-butsu). — Things which- can be divided without their 
value being lessened, as, for example, rice, oil, etc. are divisible 
things ; while a thing, like a picture, a live cow or a gem, which, 
if divided, will cease to serve, its. essential purpose or be reduced 
in value is an indivisible thing. It is not that a thing is said to 
be divisible or indivisible according to whether it is actually and 
physically divisible or indivisible ; 

6 . Consumable things {shohi-butsu') ' and non-conswnaUe 
things {hishohi buisu) {Civil Code, Art.' 5 ^ 7 )*”-^ consumabfti 
thing (a thing for consumption) fs one which; if oiice usedi iS 
extinguished or altered in form, as, for example, tobacco, fish, 
game, etc. ; while a non-consumable thing (a thing not for con- 
sumption) is one which, though used, is neither extinguished 
nor altered in form, as a house, gun or ship. This distinction, 
too, is of great practical value in connection with the perform- 
ance of a contract ; 

7. Material things {yutai-butsii) and immaterial things 
{mutai-butsu) {Civil Code, Art. 85 and Criminal Code, Art. 
245). — A material thing is property (anything possessing mone- 
tary value) which occupies space and is visible to sight — as, for 
example, a house, ship, etc. ; while things like gas and light are 
immaterial things. The use of this distinction is derived from 
the fact that the two are not always governed by the same law. 



LEGAL DUTIES. 


Ii 2 

For example, material things are fit objects of attachment (legal 
seizure) but immaterial things are not ; 

8, Owned things {yushu-biitsu) and ozvuevless things {um- 
sku-buisu) {Civil Cock, Art. 239). — An owned.thingisOne which 
is subject to a right of some person or other ; while an ownerless 
thing is one in respect to which nobody claims any right what- 
soever. Ownerless things, however' are transformed into owned 
things when they come under the right of some person. For 
example, birds in the air and fish in the sea are ownerless 
things ; but they become owned things when they are caught by 
fowlers or fishers. 


CHAPTER 19. 

LEGAI. DUTIES. 

A legal duty {hdritsu-jb no giinu) is an obligation, enforce- 
able by law, to do, or omit to do, an act. This is a definition of 
a legal duty as viewed by itself. When viewed in connection 
with a right, a duty may be defined as that submission to a right 
which can be exacted, and enforced, by law. 
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CHAPTER I. 

CONSTITUTION AND IMPERIAL HOUSE LAW. 

SECTION I. 

Introduction. 

(A) In General. 

The Constilution {Kempo) of the Japanese Empire is a 
rigid one. It embodies those regulations which form the fun- 
damental organization of the State, defines the powers of the 
direct and immediate organs thereof and determines the rights,, 
privileges and obligations of subjects. 

The Imperial House Laxv {Kwbslutsu Tempaii) consists of 
organic regulations relating to the internal affairs of the Imperial 
House, 

(B) Form of Government. 

The Japanese form of government is a constitutional 
monarchy, inasmuch as, while the sovereign power technically 
vests in the Emperor, limitations are imposed upon the latter as 
to the organs by means of wMch such power is to be exerdsed 
in actual practice {Constitution Arts. 5, 55 and 57). 

(C) Principle of Hereditary Succession. 

The monarchy is^ hereditary, apd the principles of the Salic 
Law which have been adopted specifically exdude females from 
the throne. < 
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SECTION 2. 

(A) The Emperor {Tcnno). 

All sovereign powers vest and combine in the person of the 
Emperor, and, within the scope of the Constitution, the Imperial 
will is regarded as that of the State. In some countries — notably 
in Great Britain — the government is earned on conjointly by 
Crown and Parliament, and in others— such as Gi*eece and 
Belgium— sovereign powers are regarded as vesting in common 
in Crown and Parliament, and as emanating from the people ; 
but the underlying theory of Japanese constitutional law — itself 
a mixture of ancient and modern ideas in a semi-German dress 
— must be carefully distinguished from that of the other consti- 
tutions to which allusion has been made {Constitution Art. 4). 
The Emperor is described as being “ a descendant of the Gods,” 
and his person is deemed to be absolutely sacred and inviolable. 
He is not liable to be called to account for any act whatsoever, 
and by reason of the. theory ' erhbodied in the maxim rex non 
potest peccafe, he cannot, under any circumstances, be liable to 
legal punishment {Constitution Art. 3). 

1 ■ (B) Imperial Prerogatives. 

The Emperor enjoys supreme power {taiken) — i.e. — ceiiain 
powers which he can exercise at his personal discretion, that is, 
without obtaining the previous Consent of the Diet. Arts. 6 to 
16 of the Constitution vest in the. Emperor {inter aha) the 
following powers : — ^ . 

, I, To declare war and make peace (Art. 13) ; , 

; 2. To assume supreme command of the Army and Navy 

• (Art. ii) andto determine the organization and peace 
standing of both Services (Art. 12) ; 

.3. To proclaim a state of siege (Art. 14) ’; 

. .4.. To conclude; treaties (Apt*. 13) i 

, .5> To convoke the Imperial Diet; open, close and prorogue 

it and dissolve the House of Representatives (Art. 7) , 
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6. To give sfinction to laws and order them to be promul- 

gated and enforced (Art. 6) ; 

7. To issue ordinances (Arts. 8 and 9) ; . 

8. To appoint apd dismiss civil and military officials (Art. 

10); 

9. To confer titles of nobility, rank, orders and other titles 

of honour (Art. 15) ^ • . * - . 

10. To order amnesty, pardon, commutation of punishments 
and rehabilitation (Art. 16). 

SECTION 3. 

Vacancy of, and Succession to, the Throne.. 

As previously stated, only male descendants in the male 
line can succeed to the Throne, female descendants and male 
descendants in the female line being debarred from such succes- 
sion {ConstitiLtion Art. 2 and Imperial House Law Art. i). 

(A) Order of Succession ta thc Throne. 

1 . The Imperial eldest son ; 

2. If there be no Imperial eldest son, the Imperial eldest . 

grandson; ^ 

3. If there be neither Imperial eldest son nor any male 

descendant of his, the Imperial son next in age and 
his descendants ; 

4. If there be neither Imperial sons nor any male descend- 

ant of theirs, an Imperial brother and his descendants ; 

5. If there be no Imperial brother nor any male descend- 

ants of his, an Imperial uncle and his descendants ; 

6. If there be no Imperial uncle nor any male descendant 

of his, the next nearest member among the rest of the 
Imperial Family. 

Among the Imperial brothers, and among remoter Imperial 
relations (of the same degree of relationship), precedence is given 
to the descendants of full blood over those of half blood, and to 
the elder over the younger. {Imperial House Laiv Arts, 2-8.) 
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Should the Imperial heir be suffering from an incurable and 
serious disease, or should any ‘other weighty obstacle exist in 
regard to him, the order of succession mentioned above may be 
altered with the advice of the Imperial Family Council and of 
the Privy Council {Imperial House Laiv Art. 9). It should, 
however, be noted that a change in the order of succession; does 
not imply the loss on the part of the Imperial heir of the right 
to ascend the Throne. 

Between the vacancy of, and the succession to, the Throne 
there is no interregnum, on the principle of rex nunquam viontur ; 
therefore even if an Emperor should die leaving his consort 
.enceinte with his first child, the question of succession is decided 
without any regard to the. nasciturus. This provision differs 
from the case of succession to an ordinary family^ because in the 
latter case it is specially provided in Art. 968 of the Civil Code 
that a child in the womb is regarded as already born. 

(B) Coronation Ceremonies (Sakrd-shiki). 

These ceremonies are simply performed to commemorate a 
succession to the Throne with befitting solemnity, but such 
ceremonies do not indicate the starting-point of the succession 
{Imperial House Law Art. 1 1 ). 

SECTION 4. : 

Regency {Sessei). 

A Regency is an organ of the. State (of a temporary nature) 
which exercises sovereign powers in place of the Emperor, when 
the latter is a minor or is prevented. by some permanent obstacle 
from personally governing. When the Emperor is in minority 
— that is, when he is under 18 years of age’*'^ a Regency is 
always instituted. . When. he is prevented, by some permanent 
obstacle, from governing .personally, the institution of a Regency 

* Til the case of ordinary persons, .majority is fixed j^at full twenty 
years iCivB'Code Art. 3 ). • ’ • 
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is decided upon by the Imperial Family Council and the Privy 
Council, such institution being proposed either by the Imperial 
Family Council or by the Privy Council. 

(A) Thii Regent is not the Guardian of the Empfiroy. 

The Regent is not the guardian of the limperor, inasmuch 
as, while a guardian is an organ of a private individual and rep- 
resents the latter in regard to property and personal rights, the 
Regent is an organ of the State and exercises sovereign powers. 
Moreover, the Regent is neither a curator nor a proxy. Kightfe 
according to public law do not admit of representation. 

(B) Imperial Governor {Taifu'). ' i .. 

Though Art. 26 of Imperial House Latv provides for 
an Imperial Governor, the Imperial Governor has no connection 
with sovereign powers, his exclusive function being to attend to 
matters relating to the bringing up and education of the Emperor, 
An Imperial Governor is nominated by the preceding hmiperor. 
Should no such nomination have been made by the preceding 
Emperor, a Governor is appointed by the Regent with the advice 
of the Imperial Family Council and of the Privy Council. Nei- 
ther the Regent nor any of his descendants can be appointed 
Imperial Governor. (^Imperial House Lenv Arts. 26-29.) 

(C) Po^tvers and Status of Regent. 

The Regent governs in place of the Emperor (^Cetnstit.ition 
Art. 17, 2) tire only limitation being that specified in Art. 75 of 
the Constitution— mmely, that no modification can be introduced 
into the Constitution or into the Imperial House Latv during the 
time of a Regency. The Regent exercises not only supreme 
power but sovereign powers in general, therefore he must, like 
the Emperor, be regarded as sacred and invioliible. 

(D) Liability of Regent after Retirement. 

As to whether the Regent can be held responsible, after he 
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has ceased to be such, for acts done by him while Regent, cer- 
tain jurists answer the question in the affirmative ; but there 
being no provision in the Japanese Coiistihition concerning this 
point, it would seem proper to conclude that he cannot be held 
responsible for such acts. 

(E) Qualifications of Regent. , 

To qualify as a Regent, a person must be (i) a member of 
the Imperial Family and (2) of full age. The Kzvdtaisht(J.m^x\-a{ 
son and heir) and Kivdtaison (Imperial grandson and heir) attain 
majority at full r8 years of age as well as the Emperor, but the 
rest of the Imperial Family do so at full 20 years of age. 

(F) Order of Regency, 

, The order in which a member of the Imperial Family be- 
comes Regent is as follows {Imperial House Law Arts. 20 
22):— 

1. The Kzudtaishi (Imperial son and heir) ; 

2. The Kwotaison (Imperial grandson and heir) ; 

3. If there is neither Kwotaishi nor Kwotaison^ or if the 

Kwotaishi or Kwotaison is still a minor, a male member 
of the Imperial Family becomes Regent according to 
the order of succession to the throne ; 

4. The Empress ; 

5. The Empress Dowager ; 

6. The Grand Empress Dowager ; 

7. If there be none of the above, a female member of the 
• Imperial Family becomes Regent according to the 

order of succession to the throne. 

A female member of the Imperial Family who can become 
Regent must be {^Imperial House Ijxw Art. 23) » 

(a) One who is not yet married ; 

(< 5 ) One who having been married to a member of the same 

^ family has lost her tonsort ; or ■ 
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{c) One who having been married into another family has 
subsequently returned to the Imperial Family. 

(G) Changes in Order of Regeng, 

In case one who, in regular Course, should become Regent 
is prevented from so doing, the order of the Regency may be 
changed with the advice of the Imperial Family Council and of 
the Privy Council. If, on account of the minority of the nearest 
related member of the Imperial Family, or for some other cause, 
another member has assumed the Regency, the latter continues 
Regent even after the attainment of majority by the nearest re- 
lated member or the cessation of the other cause, except when ► 
the said nearest related member is the Kwotaishi or Kwdiaison 
{Imperial House Laiv Art. 24). 

(H) Terminatian of Regency, 

The causes for which the Regency is terminated are as • 
follows : — 

1. The death 6f the Emperor ; 

2. The death of the Regent ; 

3. When the Emperor attains his majority, or when the 

permanent obstacle by which he has been prevented 
from petsonally governii^ ceases, (whether the obstacle 
has ceased or not — question which carthot be so easily 
ascertained as the attainment of majority-^being, it 
would seem, decided by the Imperial Family Council 
and the Privy Council) ; 

4. When the Regent himself is prevented from aOtiing by 

some obstacle, whether he is prevented from actfUg or 
not being decided also by the Imperial Family Council 
and the Privy Council {Iviperial House Law Art. 25) ; 

5. When the R^ent who is a female is married (rndfriage 

beirlg a causie terminating the RegenCyj a female 
Regent can enter into the marriage state only with the 
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• . t s ' advice of the Imperial Family Council and the Privy 
.Council) ; . ' 

6. A person next in order having become Regent because 
of the* Kwotaishi or Kwotaison being iti minority or pre- 
vented by some obstacle, the Kwotaishi or Kwotaison 

■ . attains his majority or such obstacle ceases. 

' • \ • v - , . ^ ^ . _ , , 

■ ■ ' SECTION S. ' • ' , 

' • . Rights' AND Duties OF Subjects. 

Subjects (^/«wtoi«).are -the people in general of a State or- 
ganized' as a monarcjiy. Subjects have the right to- receive pro- 
tection from the State, while at the same time they are charged 
with the duty absolutely to submit, to the State. The rights of 
subjects, as given in Chapter 2 of the^ Constitution, are : 

I. Eligibility for civil and military appointments (Art, 19) i 
- ‘ 2. iLiberty of resi4ence and change of abode (Art. 22) J 

3. Liberty in regard to speech and publication (Art. 29)'; . 

4. Liberty in ragard to ■ public meetings and associations 

{hst. 2x\6i Peace Police Law) 

' 5. Right to present petitions (Art. 30 and Law of the Houses 
• Arts. . 

, ! , 6.' Right of being tried by judges determined by law (Art. 

^ ^ .24 and of the Constitution of the Courts of 

. • ■ Justice) ; \ , . 

! , y; Inviolability of domiciles and their freedom from search 
(Art. 25); 

8. ; Secrecy (rf letters (Art. 26 and Postal Law, Art. 44) ; 

9v Right of not being arrested/ detained, tried or punished, 

! • . except according to law (Art. 23) ; 

. , IQ. Inviolability of property rights, (Art. 27) ; . 

. II. Freedom of religious beljef and worship (Art. 28). 

” . The rights enumerated abovfe are all subject to the limita- 
tions imposed by laws' and ordinatices in : general, and in par- 
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ticular by the Ordinance re the Proclamation of a State of Siege 
{Decree No. 36 of the year 1 882). 

Generally speaking', the duties of subjects consist in abso-' 
lutely submitting to the State and actihg in conformity with re-- 
gularly promulgated laws and ordinances. The duties, however, 
which are specially imposed by the Constitution upon subjects 
are two, namely, (3) the duty to serve in the Army and Navy 
(Art. 20) and (2) the duty to pay taxes (Art. 21). 

SECTION 6. ’ . 

Ministers of State {Kokumu Daijin). 

Art. 55 of the Constitution provides that the respective 
Ministers of State shall give their advice to the -Emperor and be 
responsible to him for the same. Ministers of State being' chief 
officials entrusted with the general control of affairs of state, there- 
is nothing to prevent Ministers being appointed aS the heads of 
the different branches or departments of the administration iti 
addition to the Ministers of State. This’ is what is provided |bf 
in Art. 10 of the Regulations for the Organization of the Cabinet 
{Imperial Ordinance No, I35 of the year 1889) which rules that 
persons other than the Ministers of the different Departments 
may, according to the pleasure of the Emperor, be caused to 
participate in the deliberations of the Cabinet as Ministers of 
State. 'Ministers who do not participate in the deHibe- 

tatibns of the Cabinet are not Ministers of State {Kokunm 'Daijiii^. 
Thus, the Keeper of the Privy Seal {Nai-Dctifin) and the Mmister 
of the Household {Kunai-Daijiri) are not Ministers of State. The 
provision that the m/<fr/j<y/MMsters are responsible means that 
they are each severally and separately responsible — that is, they 
are responsible to the Emperor in whom all sovereign powers are 
Vested ktid combined. As to the mariner in which they are to 
answdt dr be held responsible for their adts, that is a rnatter to 
be decided by the will the Emperor. 2 j — 5 

As. tb the form in ivhich Ministers of State ^dme. their ro- 
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sponsibility, it is done ;by means of countersigning formal acts. 
It may be asked whether a Minister can refuse to countersign. 
Certain jurists hold that if the sovereign should act contrary to 
the .Constitution, the act is not that of the sovereign qm 
sovereign, but of an individual person, and that though a Mhuster 
is charged with the duty of countersigning the acts of the 
sovereign, he is under no obligation whatsoever to countersign 
the acts of an individual person. In Japan this might easily 
become a vexed question owing to the excessive veneration in 
which the Emperor is held, and it is highly problematical 
whether any Minister of State would care to run counter to 
public opinion to the extent of setting himself up as a judge to 
decide whether any given act of the sovereign was contrary to 
Ihe Constituticai or not. The general trend of opinion is, that if a 
Minister were to decide such a question he would then be as- 
suming to be possessed of power greater than that of the sovereign. 
Whether a certain act be contrary to the Constitution or not is, 
after all, a question of interpretation ; and conservative Japanese 
jurists hold that it is obviously clear that the highest right to 
interpret the Constitution vests in the sovereign. At the present 
stage of constitutional development in Japan these exalted views of 
the Emperor’s prerogatives may be natural ; but is questionable 
whether they are correct, because a Minister of State owes dudes 
both to the sovereign and the people, and for a man in such a 
r^onsible position blindly to countersign acts of state as a part 
of his official routine can hardly be regarded as a dignified or 
oonredt constitutional proceeding. 

SECTION 

The Privv Council (Sumisu Komon). 

Art. 56 of the Constitution provides that the Privy Council 
dtial, in accordance with the Regulations for the organization of 
the Privy Council, deliberate upon important matters of state, 
when consulted by the Emperor. The Privy Councillors differ 
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from the Ministers of State in that (i) they give their advice as 
a body and not severally and individually, and that (2) they give 
their advice not of their own motion but only when consulted 
by the Epiperor. 

Of the matters to be deliberated upon by the Privy Council, 
when consulted, the more important are as follows {Regulations 
for the Organization of the Privy Council promulgated by 
Imperial Ordinance No. 22 of the year 1888 : — 

1. Matters placed under the competency of the Council by 

the Imperial House Law — for example, a change in 
the order of succession, the appointment of an Imperial 
Governor (when none has been nominated by the pre- 
ceding Emperor), the removal of an Imperial Govern- 
or from his post, the inclusion of properties in the 
Imperial Hereditary Estates, the amendment of the 
Imperial House Law, etc. ; 

2. The naming of a new era ; 

3. Drafts of, and questions re, provisions of the Constitution 

and laws and Imperial Ordinances appertaining to the 
Constitution ; 

4. The proclamation of a state of siege under Art. 14 of 

the Constitution, and the issue of Imperial Ordinances 
under Arts. 8 and 70 of ditto and other Imperial 
Ordinances which contain penal provisions ; 

5. Treaties and engagements with foreign powers ; 

6. Matters relating to the amendment of the Regulations 

for the Organization of the Privy Council and of Re- 
gulations for the Conduct of Affairs of the same ; 

7. Other matters on which the Council may from time to 

time be consulted. 

SECTION 8. 

- The Imperial Diet {Teikoku Gihuai). 

The Imperial Diet is an organ of the ^ate. It is composed 
of two Houses, that is, the House of Peers and the House of 
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Representatives. The House of Peers {Kizoku-In) is, under the 
Ordihance Concerning the House of Peers {^Imperial Ordinance 
No* II of the year 1889), composed of the following persons, 
the President and Vice-President of the House being nominated 
by the Emperor for a term of seven years ; — 

1. Male members of the Imperial Family who have attain- 

ed their majority ; 

2. Peers including : 

id) All Princes and Marquises who are at leAst 25 
years of age ; and’ 

(^) Members of the orders of Counts, Viscounts and 
Barons, who, having reached the age of 25 years, 
have been elected by the members of their re- 
spective orders : these become members for a 
term of seven years ; but the number of such 
members cannot exceed one-fifth of the entire 
number of the respective orders of Counts, Vis- 
counts and Barons. A peer (a) who is insane 
or weak-minded, (b) who having been adjudicat- 
ed insolvent has not yet completely discharged his 
liabilities or (c) who is in detention or on bail 
because of a criminal charge pending against him 
is disqualified both as an elector and as an eligible 
person, while Shinto priests or functionaries, as 
well as all professional priests or teachers of reli- 
gion, are qualified' as electors but not as eligible 
. persons, 

3. Members homi'nkted by the Erhperor (the number of 

. . : whom must not exceed the number of .the members 

having titles of nobility) including 

{a) Persons of at least 30 years of age who have been 
nominated by the Emperor as members on ac- 
count Of meritorious services to the State or for 
erudition : these are toembers for Hfe, but their 
^ number cannot esficeed 1 25. ' ; 
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(/?) Members elected from among and by the highest 
tax-payers : one person is elected in each Fu and 
from among arid by the fifteen male inhabi- 
tants thereof of the age of thirty years or more, 
paying therein the highest amount of direct 
national taxes on land, industry or trade, and 
when the person so elected is subsequently nomi- 
nated by the Emperor, he becomes a member for 
a term of sgveft yean arid does not forfdt his 
capacity as a member even though the amount of 
taxes paid by hini may be reduced during the 
term of his office (Art. 6 of Home Department 
Instruction N0.7 on lOth March, 1890). Highest 
tax-payers are disqualified as electors and as 
eligible persons {iHtperial Ordinance No. 79 of 

. the year 1889, Arts. 4-7.) : — 

(1) . If they are insane or weak-minded ; 

(2) If they are deprived of civic rights or suspended 

from the hrijoyment thereof ; 

(3) If they have been condemned to imprisonment, 

and three years have riot yet elapsed since 
the completion of the term or the pardon of the 
penalty ; 

(4) If they have been condemned to penal servi- 

tude under the old law and three years have 
not yet elapsed since the completion of the 
term or the pardon of the penalty 

(5) If they have been condemned to a penalty for 

gambling, and three years have not yet elapsed 
since! the completion of the term or the pardon 
of the penalty ; 

(6) If their rights as electors and as eligible persons- 

are 'in a state of suspension because of an . 
offence committed in regard to the dection of 
members of the House of Representatives ; ; 



I $6 CONSTITUTION AND iMPERIAt HOUSE LAW, 

(/) If they are in active service in the Army or 
Navy ; 

(8) If they are in detention or on bail because ’of 

criminal charges brought against them, and 
judgments are ribtyet irrevocable ; 

(9) If they have committed an offence punishable 
as a delict in connection with the election of 
members from among and by themselves. 

A member of the House of Peers who has been sentenced 
to imprisomiient or a Severer penalty, or adjudicated insolvent, 
is expelled by an Imperial order. A member against whom a 
vote of expulsion has been passed in the House by way of 
disciplinary punishment is dealt by. the Emperor, on the matter 
being reported to him by the President of the House. A 
rrtember who has been expelled cannot become a member 
again until nominated by the Emperor. Though members 
elected from among the orders of Counts, Viscounts and 
Barons, and those nominated by the Emperor, may resign from 
their post, the members of the Imperial Family and Princes and 
Mkrquises cannot do so, since there is no express provision 
permitting such a course. 

The composition of the House of Representatives {Shugi-Iti) 
is determined by the Tmw of Election of the Members of the 
Bouse of Representatives. In Japan, a system of restrictive 
electibn is adopted. None but a male shbject of the Empire who 
haa been paying a land tax of at least ten yen {£ i or $ 5) or 
upwards (per year) for one year or longer previous to the 
drawing of the electoral list, or a direct national tax, other than 
land tax, of ten yen or upwards (per year), or a tax of ten yen 
or upwards (per year) Consisting of land and other direct national 
taxes for two years or longer previous to the same date, and 
still GOHtinlies bo pay the ""same, is qualified is ^ elector. He 
musti moreover, be a person who has had his domicile in the 
eleotOril district for om year Or more previous to the drawing 
up of the electoral list and ^1 continues to have it. In the 
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case of a person who has succeeded to property by title of 
succession to a house, the amount paid on the property by his 
predecessor is regarded as having been paid by himself. It is 
further necessary for an elector to be of at last twenty-five years 
of age. Females do not enjoy the franchise. 

Members of the House of Representatives are elected by 
the direct vote of the nation, and voting is done by secret ballot. 

Persons eligible for membership must be male subjects of 
the Empire who are at last full thirty years of age. 

Persons who have neither electoral nor eligible right are 
{Law of Election of the Members of the House of Representatives ^ 
Arts. II-T2):— 

1 . Incompetent persons {kinjisanshd) and quasi-incom- 

petent persons {fun-kinjisansha) ; 

2. Persons who have been adjudged bankrupt {shindai- 

kagiri) and have not yet completely discharged 
their liabilities, and those who have been adjudged 
insolvent \kashi~bunsan) or bankrupt (Jiasnn) and for 
whose benefit judgment of rehabilitation has not yet 
become irevocable ; 

3. Persons who are deprived of civil rights and those who 

are suspended from the enjoyment thereof ; 

4. Heads of families of the nubility ; 

5. Military and naval men in active sei*vice, and military 

and, naval men who have been called out to active 
service on account of war or any other emeigency ; , 

6. Students and pupils of govermental, public and private 

schools. ^ V 

Persons who have no eligible right are (^smne Lchk 
Arts. 13-17) 

I. Shinto priests, Buddhist priests, teachers of religion of 
' all kinds and teachers of primary sohools, and those 
who have not given up any of the above professions 
for three months or upwards ; 
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2. Government contractors and ofiScors of juridical persons 
who chiefly act as contractors to the Governijient ; 

; 3. Goyermaent officials engaged ill- matters corjeerning 

elections and those otjierwise, jsmployed (by the 
authorities) in tjie same ; also those who have not 
^ ceased to be such for three nionths. or upwards ; 

, 4. Officials of the Imperial Household Pepartment, Judges, 

, . ' Public Procurators, the President land Councillors of 
the Court of ^dpiinistrative litigation. Auditors (of 
, - the Board of Audit), revenue officials, and police 

. officials; . ... 

5. Members of prefectural assemblies (cannol; at the same 
. . time be members of the House of Representatives) ; 
”6, Those who are disqualified as eligible persons because 
of their comn^ion of offences relating to elections ; 

‘ 7, Naturalized persons, children of naturalized persons who 
have become Japanese subjects, and those who have 
become' adopted children or nyufu to Japanese 
■ ‘ ‘ subjects. {Latv of Naiionality, Art 16, No. 7. 

Membership of the House of Representatives is terminated 
by (i) dissolution of the House of Representatives, (2) 
death of the member, (3) expulsion, (4) resignation, (5) ma 
turity of the term of office, and (6) loss of qualifications. 

Convocation {sJioshu ). — The Diet is regularly convoked 
^ch year {Constitution Art. 41). It is also extraordinarily 
convened (T) when urgent necessity arises and (2) within five 
months after the dissolution of the House of Representatives. 

■ Opening and Debates {kaikivai oyobi ^^V).~Members can 
act as such only when the Diet is opened. Even though the 
Pl^t is opened, no debate ban be opened unless at least one third 
of the whole number of the members is present {Constitution 
Yotes, are take^ in both House by absolute majority. 
^ ffie c^ of a tie-vote, the President exercises the casting vote 
i^ditdo Art. 47). Though , the deliberations of both Houses are 
as a rule, held in public, yet they.rnay>a.ccoTding to a resolution 
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of the Houses, be held in camera {ditto Arti 48 and Lmv of the 
Houses Alt. 37). 

Closing {heikwai ), — By this, the activities of the Diet are 
terminated by the Emperor in the exercise of his supterhe 
power, so that, subsequent to the closing, no debate can be 
opened nor can any vote be taken. An exception to bliisf 
effect of closing is found in the fact that, even when the t^fct k 
not sitting, each House may, at the request of the goveniihent, 
or with the concurrence of the Government, cause a committee 
to continue the examination of bills {Lazo of the Houses 
Art. 25). 

Prorogation {teikwai) denotes simply a suspension of 
debates by the supreme power of. the Emperor. For what 
purpose the Diet is prorogued is a question of fact rather than 
of law. Art. 33, i of the Law of tite Houses provides that the 
Government may at any time order the prorogation of either 
House for a period of not more than fifteen days. 

Dissolution {kaisan) means to reduce the term of office oi" 
the members of the House of Representatives and deprive them 
of their capacity as such before the term is up. The House 
of Peers is never dissolved ; when the House of Representatives 
is dissolved, the House of Peers is prorogued by operatibin bf 
law {Constitution Ait. 44, 2). Prorogatiori in such a ca^ i^i 
of course, of a different nature from proro^tion under orditrliy 
circumstances ; and so when the House Mte again, it doe^ tidi 
resume the proceedings at the point where they Were left at the 
time of the dissolution, but an entirely new debate is opened. 

Adjournment {kyukwat) is where either House suspends 
proceedings of its own motion. Adjournment differs from pro- 
rogation in three points, namely, (i) that while adjournment is 
effected by the Houses thetnrelves of their own motion, the 
Houses are prorogued only by orders from the Emperor, 
(2) that in the case of adjournment the sitting of committees is 
permitted, but in the case of prorogation no meeting whatsoever 
can be held, and (3) that adjournment may be effected by either 
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House independently of the other, but prorogation must take 
place always in regard to both Houses. 

Rights of the Houses {Gi-In nd kenn). — These include (i) 
the right to consent to laws and the Budget, and to initiate 
projects of law, (2) the right to consent to emergency 
Imperial Ordinances {kinkyu chokurei) and also to expenditures 
unwarranted by the Budget, (3) the right to ask questions and 
demand reports from the Government, (4) the right to receive 
petitions {seigwan) from the people, (5) the right to present ad- 
dresses to the Emperor, (7) the right to bring actions in respect 
to public libel or insult, (8) the right to investigate into the qualifi- 
cations of members, (9) the right jto make rules necessary for 
the internal management of the Houses, (ii) the right to inflict 
disciplinary punishment upon membem, (12) the right to permit 
furlough and resignation, (13) the right , to consent to the intend- 
ed ^arrest of members, etc. 

Members' Rights {Gi-in no kenri). — These include (i) 
freedom of speech within the Houses, (2) freedom from arrest 
without the consent of the House of which they are members, 
except for flagrant offences or offences against the internal or 
external safety of the State, (3) - the right to demand yearly al- 
lowances and travelling expenses, (4) the right to put questions 
to the Government, (5). the right to introduce subjects for dis- 
cussion such as projects of law, intended addresses to the Em- 
peror, representations to the Government, and (6) special rights 
conferred on them by special laws {Law No. 28 of the year 
1889), 
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CHAPTER 11. 

' THE LAW COURTS \Saidansho), 

The Courts of Law are divided into two classes, namely, 
(i) Ordinary Courts and (2) Special Courts. Ordinary Courts 
operate in regard to persons and things in general, while special 
Courts operate only in regard to particular persons and things. 
Courts Martial, Courts of Administrative Litigation, Prize Courts, 
Consular Courts, Courts under the Korean Governor-General, 
Couits under the Formosan Governor-General and also under 
the Kwantung Governor-General are special Courts. When Art. 
58, 2 of the Constitution provides that "no judge shall be dep- 
rived of his position unless by way of criminal judgment or 
disciplinary pumshment,” it has in view only judges of ordinary 
Courts which are constituted under the Law of the Constitution 
of the Courts of Justice, Regulations governing special Courts 
are provided by special laws {Constitution Arts. 60 and 61). 

The ordinary Courts in Japan are divided into four classes, 
namely, (i) the Supreme Court {Daishin-in), (2) Courts of 
Appeal (jKoso-in), (3) District Courts {Chiho-saibansho) and (4) 
Local Courts {Ku-saibansho), Of these, the first three classes 
are of a collegiate system, that is to say, judgments are rendered 
according to the result of a conference of five judges in the case 
of the Supreme Court, and of three in the case of a Court of 
Appeal, and also in the case of a District Court. In a Local 
Court, judgments are rendered by a single judge. 

The jurisdiction and competency of these several Courts 
may be briefly summarized as follows : — 

I. Local Courts {Ku-Saibansho). 

A. Civil Cases {Lazv of the Constitution of the Courts of 
Justice Att, 14 )', — 

I. Claims for sums not exceeding j/m 500 or for things of 
a value not exceeding yen 500 ; 
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2. The following actions without any regard to their value : 

(a) Actions arising between lessors and lessees in 
regard to the taking delivery, vacation, use, pos- 
session or repairs of dwelling hoUses or other 
buildings or any part thereof, or in regard to 
attachments by lessors of furniture or articles 
belonging to lessees ; 

(d) Actions relating only to boundaries of immo- 
vables ; 

(c) Actions relating to possession only ; 

(d) Actions arising between employers and employees 
in regard to contracts for hiring of services for a 
term of one year or less ; 

Actions arising between travellers and keepers of 
inns or eating houses, or between travellers and 
carriers by land or water in regard to the follow- 

‘ ing matters : — 

1. Board or lodging charges or the carriage of 

travellers or freight for luggage belonging to 
them ; 

2. Luggage, monies or valuable articles which have 

been left for protection in charge of keepers of 
inns or eating houses or carriers. 

B. Criminal cases {ditto Art. i6) : — 

1. Offences punishable with detention or police fine ; 

2. Offences punishable with limited penal servitude or im- 
. prisonment or fine and in respect to which no pre- 
liminary examination has been made. 

C. Non-Contentiotis Matters {ditto Art. 15): — 

1. Registration of relations of rights relating to immovables 

and ships ; 

2. Commercial registration and registration of patents, 

designs and trade marks registered in the Patent 

Office ; 
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3. Non-Contentious matters in general with the exception 
of those which are specially excluded from the juris- 
diction of Local Coui'ts, 

n, District Courts {Chihg-Saibanslid). 

A. Civil ' cases^ {ditto Art. 26) ; — 

I. In first instance, all those cases which do not come 
within the competency of Local Courts or within the 
competency of Courts, of Appeal ; 

2 In second instance; appeal? ' from judgments of Local 

Courts and ’ complaints gainst their rulings and 
orders. , 

B. Crivnnal cases {ditto Art. 27) : — 

1. In first instance, all those cases which do not come 

within the competepcy of Local. Courts, or within the 
special competency of the Supreme Court {vide under 
Supreme CpUR.T) 7 . - 

2. In second instance, appeals from judgments of Local 

Coui-ts and complaints against their rulings and orders. 

C. Non-Contentious Matters {ditto Art. 29) : — 

Complaints against rulings and orders of Local Courts. 

D. Bnnh'uptcy cases in general {ditto Art, 28). 

Ill, Courts qf Appeal {Koso-hd), 

1. Appeals from judgments of Districts Courts - in first 

instance ; 

2. Complaints against rulings and orders of District Courts 

in first instance ; ’ - - 

3 Civil actions in first and second instances against members 

of the Imperial JFamily come within the competency of 
the Tokyo Court of Appeal {ditto Arts. 37 and 38). 
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IV. . Supreme Court {Daishin-ln). 

1. In final instance — 

{a) Appeals from judgments of District Courts and Courts 
of Appeal in second instance ; 

{])) Complaints against rulings and orders of District Courts 
in second instance and also, against rulings and orders 
of Courts of Appeal ; 

2. In first and final instance : — 

Preliminary examination and judgment as to offences speci- 
fied in Arts. 73 , ys 77'79 Criminal Code,* 
and offences committed by members of the Imperial 
Family such as are punishable with imprisonment or a 
heavier penalty {ditto Art. 50). 


CHAPTER III. 

ADMINISTRATIVE LAW {Gydsci-hofi 
SECTION!. 

Introduction. 

Administration (gydsei) is divided into two classes, namely, 
state administration and self-administration, • State administration 
is that admihistration which the State causes various government 
offices to carry on, while self-admirustration is that administration 
which is carried on by certain bodies or organizations them- 
selves whose personality is recognized by the State. Govern- 
ment offices {kwancho) or administrative offices {gydsei- 
kwcmchd) are organs by which, commEUids are enforced 
upon the people in virtue of the supreme power of the 

* The^e are attempts on the life of the Emperor and other members 
of the Imperial Family, and offences against the internal safety of the 
State. ' ’ ^ 
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Emperor, These state offices or authorities are also 
called the central authorities {chud-hvancho). The organs 
of central or state adnumstration are the Cabinet 
kakii), the Minister-President 5 f State {Naikaku Sdri-Daipn}, 
the Ministers of the different Departments {kaku-sho Daijin)^ the 
Governor-<ieneral of Formosa^ the Governor-General ofKwan- 
tung, the Governor-General of Saghalien, the Governor-General 
of Korea, the Governors of various prefectures, the Governor of 
Hokkaido, the headmen of districts, governors of islands, etCi 
Self-governing administrative bodies or local bodies {ckiM 
dantai) are urban and rural prefectures {Fu and Keti), districts 
{gull)) cities {sJn)y towhs ipkd) and villages {son). The^ coinpo 
nent parts of a local body are (i) a certeun definite area of 
territory and (2) the inhabitants thereof. The Organs of these 
-local bodies are prefectufal assemblies and councils, district 
assemblies and councils, municipal assemblies and councils, town 
assemblies and village assemblies; It should be noted thabthe 
distinction between* central and local administritioti- is not To 
be sought in whether the offices concerned are located in the 
capital or in the country, but in whether the administration^ is 
carried on by orders frbni the Government or by the power Of 
local bodies themselves. In this way, both organs of central 
administration and organs of local administration are found in 
the capital as well as in various country districts, 

SECTION 2, 

Central Administration 

• ^ • - 1 

V - SUB-SECTION I. 

Officials {Ktvanii). 

The organs by which the central administration is carried 
onare called government offices {kwancho)y and persons who par- 
ticipate in the work of central administration in gpvernnieht 
offices ai;e called govemmmt officials {kwanri). Officials owe 
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thfeir position to thife command of the State ; but the State cannot 
force individuals to be officials. Individuals are appointed 
officials and Caused to attend to the business of administration 
only after inquiry has been made of them and it has been.ascer- 
talined that they are willing to accept the appointment. 

- Officials must act conformably with the Public Service 
}Rfg-ulations {Kijcann Fykiimi Kiritsu). in other words, they 
are bound to be faitliful and diligent in the discharge of their 
jdntiesf (Art. i); they must act according to the instructions of 
their respective chiefs in regard to all matters relating to their 
official’ duties (Art. 2) they are forbidden to receive presents 
or gifts- in connection with' their official duties (Art. 8); they 
jaiust' obtain the approval of the Emperor before accepting orders, 
of honour) salaries or gifts from the Sovereigns or Gov- 
emptente of foreign powers' (ditto) ; they are forbidden to accept 
presents from officials who are subject to their control (Art. 10) ; 
■n^thet they por members of their houses may carry on trade 
.without the permission of their respective chiefs (Art. ii); 
Without the permission of their i*espective chiefs they may not 
attend to affairs other than their regular work for an additional 
salary (Art. 13) ; they may not be entertained at dinner, etc., by 
"persons who undertake contract works for government offices 
fOr who attend to payments and receipts for government offices, 
business men in receipt of subsidies from the authorities, purvey- 
ors to the authorities, or those who enter into various contracts 
with government offices (Art. 9) ; without the permission of 
their respective chiefs, they may not leave their duties or the 
place of their official residence, nor may they become presidents 
or officers of business copipnnies (Arts. 6 and 7) ; they are bound 
to keep official secrets (Art. 4), etc. * 

In so far as it does not interfere with their duties, officials 
f erny at the same time be ’members c£ the House of Representa- 
tives ; but this does not apply to officials of the Imperial House- 
f hold Department, Judges, Public Procurators, the President and 
Gouhcillore of the Court of Administrative Litigation, Auditors 
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(of the Board of Auditors), revenue officials and police officials. 
Officials of urban and rural prefectures (M/ and JQ^/) and of 
districts Public Procurato'rsy police officials, and revenue 

officials cannot be members of local assemblies. 

In case officials act in eontravention of their duties, the re- 
sult is threefold — namely, they are liable to disciplinary punish- 
ment, criminal sanction, and/or civil sanction. For particulars 
of procedure, kinds and organs of disciplinary pufiishmenti etc.y 
vide Ordinance Concerning the Disci fMnary Funisi.rm nt if 
Civil Officials, the Ordinance Concerning , the Diseipldtii^y 
Punishment of Officials of the Imperial Household, the Lam 
Concerning the Disciplinary 'Punishment df Judges, the Ordprtance 
Conccrtiihg Ffilitary Discipline,’ the Ordinance Concern mg 
Naval Discipline, etc., etc. ; and for criminal sanction, vidi^& 
Criminal Code, the Military Criminal Code, the Naval Crlmmal 
Code, etc. ’ ' . . < 

Opinions differ as to whether officials who have m’a4e un,^ 
lawful dispositions and caused damage to private persona hfe 
under civil liability to pay compensation for such damage bub 
there being express provisions to.that.elfect m the following cases 
only, they must be regarded as being under no such liafeilify in 
other cases ; — : ■ 

r. Code of Criminal Procedure Art. ij : — :The acfcus©d„ 
even if acquitted, may not claim any indemnify frfem 
judges, public procurators, court clerks, hailifts, 
officers of judicial police, police constabfes,’ or gen- 
darmes, unless they lutve intentionally caused him 
loss or have committed an offence specified in the 
Criminal Code. . 

" d. Law Concerning Family Registries Art 4 :-"In case a 
; . Registrar has. In the performance of his duties, paused 
‘ ■ damage to a person making; notificatidir or any other 

person, he is liable to pay indemnity therefor only 
' ^ "zirken it has ’ deen caused by badfaitk or gross kegll 

gence on his part. " ' ■ ' f. - : ?. ; 
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3. Law Concerning the Registration of Immovables Art. 
13 ; — ^In case a registry official has, in the perform- 
ance of his duties, caused damage to an applicant or 
any other person, he is liable to make such damage 
good, only when it has been caused by bad faith or 
gross negligence on Ids part. 

Whether the State is bound to pay compensation for 
damage done to private persons by unlawful acts on the part of 
officials — its employees — is another question. Though Art. 715 
of the Civil Code provides that a person who employs another 
for a certain business is bound to make compensation for any 
damage caused to a third party by the person employed in 
the execution of the business, yet the provisions of the Civil 
Code are not applicable to the relations between the State and 
Officials ; and so it is not proper to consider the provision in 
question as sufficient ground for holding the Goverhnient liable 
to pay indemnity for the unlawful acts of its officials. But it goes 
without saying that the State is bound to pay indemnity in those 
cases where it is specially provided in law that it shall, as in the 
cases ie.g,') contemplated in Art, 33 of the Postal Law which 
reads . 

In regard to the handling of postal matters presented in 
accordance with fixed formalities, the postal authorities shall pay 
indemnity for damage done them in the following cases only : 

I, When registered postal matters are lost ; 

. 2. When parcel postal matters, or postal matters with their 

value duly specified on the face thereof, are lost or 
damaged ; 

3. When documents for sums to be collected through the 

post are lost, or the loss of their validity is caused ; 

4, When postiil matters deliverable in exchange for the 

purchase money have been delivered without collecting 
the money. [ 

- The amount of indemnity shall be fixed according to the 
provisions of an Ordinance,” 
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SUB-SECTION 2. ^ 

The Cabinet and various Departments of State. 

The Cabinet {Naikaku) is organized of the Ministers of 
State, The Minister President of State {Naikaku Sori-Daifin) 
as the head of the Ministers of State reports to the Emperor 
upon affairs of state and maintains unity among the different 
branches of the administration according to the pleasure of the 
Emperor. Matters which must invariably be submitted to the 
deliberations of the Cabinet are : — 

1. Projected laws, the Budgeted the final account ; 

2. Treaties with foreign powers and important intematioml 

conditions (agreements) ; 

3. Provisions or rules as to the 'organization of offices and 

Imperial Ordinances relating to the enforcement of 
laws ; 

4. Disputes between Departments about their respective 

competency ; 

5. Petitions -of subjects referred by the Emperor or for- 

warded from the Imperial Diet ; 

6. Expenditures which exceed the appropriations set forth 

under the various heads of the Budget or which are 
not provided for in the Budget ; 

7. Appointment and disrmssal of officials of chdhu-nin rank 

and locni gbveraofs j 

8. Matters which Im^e been pfesented by compefeht 

Ministers to' the Mihister Phe^ident to be referred to 
tjie deliberations of the Cabinet ; 

9. Matters relating to important military affairs or military 

ordinances which have been referred by the Emperor 
to the Cabinet ; 

1 o. Decisions as to the expropriation and use of land. 

The Minister President of State may stop or suspend dis- 
positions or ordinances of the different branches of the adjninis- 
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t|^tLon. He countersigns ImperiEd Ordinances relating to the 
administration in general and is also empowered to issue Cabinet 
Ordinances (Kahim). 

The various Departments embrace the Departments of. 
Foreign Affairs {Gwaimusho), Home Affairs {Naim'tsho), 
Finance {Okurasho), the Army {Rikugiinshd), the Nayy {Kai- 
giinsho). Justice (Ski/i 5 s/i 5 ), Education {Mo 7 nbuskd)t Agriculture 
and Commerce {Ndshoviusho) and Communications {Teishinshd),. 
The Ministers of the different Departments superintend the affairs 
of their respective Departments and are responsible for the 
same. In case the Ministers desire to enact, alter or repeal laws 
and ordinances relating to the affairs .in their respective charge, 
they are required to draw up plans and submit them to the dis- 
cussion of the Cabinet. The Ministers may issue Departmental 
Or(hnances {Shorei) in regai'd to the the affairs in their respec- 
tive charge and provide tlierein (unless specially forbidden by 
law) penalties consisting of fines not exceeding twenty-five yen 
or imprisonment for a term not exceeding twenty-five days 
{Imperial Ordinance No. 208 of the year 1890). The Ministers 
of the different Departments control ;and supervise th,e Superin- 
tendent-G^eral qf the Metropolitan Police,, the - Governor of 
Hokkaidd and the Governors of various prefectures in regard to 
the affairs in their respective charge, and may issue directions 
and instructions to such officials. They may also annual or 
suspend orders issued and dispositions made by such officials, if 
they s|iould be fpund contrary to laws an^ ordinances, prejudi- 
cial .to the public interest, or in excess o^ their authority. The 
Ministers report to the Emperor, through.the Minister President, 
in regard to the appointment and dismissal, of officids of sd-min 
rank, and to the, conferment of rar^k^Vand decorations upon 
officials under them ; while they decide^ at their own discretion, 
on the appointment and dismissal of ofifici^s of hankin rank and 
downwards Regulations re \he Organizakon ^ the 

Different. Departments {Imperial Oretmance No»? 123 of the 
year ■ “ • ■ * .-‘.’•."■'i 
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SUB-SECTION 3. 

Local Government Offices {Chi/id Kwanchd). 

(1) Govermmiit of Formosa {^Imperial Ordinance ‘Ho, 362 
of the year 1 897). — ^The Government of Formosa differs from 
common local government offices. It is a special government 
office governing Formosa arid the Pescadores. The Governor- 
General has the command of the military and naval forces within 
the scope of his mandate and attends to all matters subject to the 
supervision of the Minister of Home Affairs. He has further 
power to issue, with the approval of the Eniperoi:, legal ordinances 
{ritsnri'i) which take the place of laws in Formosa.' ■ The Gover- 
nor-General may, if he should find it necessary for the miaintain- 
ance of peace and order within his jurisdiction, employ military 
force,’or cause the commander of the garrison or resident railitaiy 
officers to attend to matters of civil administration in addition to 
their regular duties. The Governor-General of Formosa is 
appointed from among full generals or admirals or lieutenant- 
generals or vice-admirals. He may, either ex officio or by special 
mandate, issue Government Ordinances {Sdtokiifii-rei') and there- 
in provide penalties consisting of imprisonment for a term not 
exceeding one year or fines not exceeding two hundred yen. 

(2) Urban and Rural Prefectures {Fu and Ken). {^Imperial 
Ordinance Ho. 151 of the 3fear 1913), — ^The prefectUral govern 
nor {F^L ox Ken^chiji) enforce laws and ordinances and superij*- 
tends administrative affairs within his jurisdiction^ subject to the 
control and direction of the Mincer of Home Affairs m regard 
to the whole of his duties, and of the Ministei-s of the differmt 
Departments in regard to the various branches of his affaira in 
the respective charge of the different Departments. The powers 
and duties of the prefectual governor consist in looking after all 
affairs within his jurisdiction. ' For this purpose, two sections 
ai^ established in each prefecture and each section is carded to 
attend t6 the particular set of affairs allotted to it. Should it be 
found necessary to employ militaiy force or make military 
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arrangements, the prefectural governor may communicate with 
the commandant of the competent division or brigade and re- 
quest the despatch of troops. 

The subsidiary organs of the prefectural governor are chiefs 
of sections, directing officials, police superintendents, experts, 
school-inspectors, subordinates, police inspectors, assistant ex- 
parts, interpreters, and assistant police inspectors. 

The Governor has power to issue Prefectural Ordinances 
{Fu-rei or Ken-rei) and to control and supervise the officials under 
him, . and to annul or suspend dispositions made or orders issued 
by headmen of districts {gunchd)2Ln6. governors of islands {toshi) 
under him', should they be contrary to laws and ordinances, pre*- 
judicial to the public interest or in excess of their authority. The 
Governor may also entrust headmen of districts and governors 
gf islands with part of the affairs coming within his competency. 
< The headman of a district \gwicho), subject to the direction 
and control of the prefectural governor, enforces laws and 
ordinances and lookfe after administrative affairs within his ter- 
ritorial jurisdiction and directs and ' controls the officials 
under him. In regard to administrative affairs, he also directs 
and controls the headmen of towns and villages within his 
district. The headman of a district may annul or suspend dis- 
positions made or orders issued by the headmen of towns and 
villages within his district, if they should be found contrary to 
laws and ordinances, prejudicial to the public interest or exceed- 
ing their authorityr 

. The headman of a district may issue district ordinances 
{gmni) in regard to matters entrusted to him by laws and 
ordinances or by the prefectural governor. , h v 

■ The governor of. an island is outheM^me official 

plane with the headman of a dktrict, the only difference being 
thati while one governs an island,, the other governs a district ; 
s 6 , what has been said about the headpxan of a district applies 
correspondingly to the governor of an island. It should be 
hoted that the principal isljmds of whidi the Empire is composed 
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are divided up into prefectures and governed by a number of 
prefectural jiovernors, and not by governors of islands, who are 
under the control of prefectural governors in the same manner as 
headmen of districts. 

(3) Government of Hokkaido {Imperial Ordinawe No, 159 
of the year iQish — ^The Governor of Hokkaido enforces laws 
and ordinances and superintends the reclamation and coloniza- 
tion of Hokkaido and administrative affairs in his charge, subject, 
like prefectural governors, to the supervision of the Minister of 
Home Affairs in regard to the whole of his duties, and to the 
supervision of the Ministers of the various branches of affiirs in 
the respective charge of the different Departments. Like pre- 
fectural governors, the Governor of Hokkaido may issue Gov- 
ernment Ordinances {C/zorei), demand the despatch of troops 
from the commandant of the competent division or brigade, annul 
or suspend dispositions made or orders issued by the chiefs 
of branch offices, should they be found contrary to laws and 
ordinances, prejudicial to the public interest, or in excess of their 
authority. 

In order to attend to these affairs, there are six sections of 
officials in the Government of Hokkaido. The subsidiary orgmis 
of the Governor of Hokkaido are chiefe of sections, chiefs of 
bmnch offices, directing officials, police superintendents, experts, 
subordinates, school-inspectors, subordinates, police inspectors, 
assistant experts, interpreters, assistant police inspectors, etc. 

( 4) Metropolitan Police Board {RegidAtu ns for the Or- 

ganisation of the Metropolitan Police Board {Imperial 
Ordiiumce No. 149 of the year 1913). — ^The Superintendent- 
General of the Metropolitan Police {Keishi has, subject to 

the control and direction of the Minister of Home Aflairs 
charge of the police and extinction and prevention of fires in the 
prefecture of Tokyo, and also sanitary affairs specially designat- 
ed by the Minister of Horae Affairs. He is also subject to the 
control of the Ministers of the different Departments in regard to 
police matters in the respective charge of the various Depart- 
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ments. The Superintendent-General may, either officio or by 
special mandate, issue Metropolitan Police Board Ordinances 
{Keishicho-rei) in regard to administrative affairs in his charge. 
In regard to affairs under his control, he directs and supervises 
the headmen of districts,- governors of islands, mayors of 
cities, headmen of wards (in cities) and headmen of towns and 
villages within the prefecture of Tokyo. 

The affairs of the Metropolitan Police Board are distributed 
among four sections, namely, (r) the Police, Section dealing with 
police affairs in general and criminal matters, (2) the Peace 
'^ttion dealing with architectural police, police re public morals, 
the control of dangerous goods, business police, traffic police, etc., 
f3)‘ the Health Section dealing with sanitary police and sanitary 
itiatters and (4) the Fire Section, which is the headquarters of 
OjDerations against fires and deals with matters relating to the 
extinction and prevention of fires and floods. 

The Superintendent-General may annul or suspend disposi- 
tions ■ made or orders issued by chiefs of police stations or 
branch police stations or governors of islands within the prefectiite 
of Tokyo, should they be found contrary to laws and ordinances, 
'prejiidicial to the public interest. Or in excess of their authority. 

' ' ■ '' ('5) Goveriiment of Karafnto {Saghalien) IrnferialOrdi- 
33 of the year 1907), — The Governor of Saghalien is 
'Usiially^^appOinted from amorig civilians ; but a general ofificer 
who ii^ the commander of the garrison on the island ma^ also be 
appointed to the post. The Governor enforces laws and ordin- 
ariceS) and attends to administrative affairs in general within his 
jtiriscKcfion, subject to the 'control and instructions of the Minister 
bf Hothe Affairs ; but in regard to affairs relating to posts, 
teleg^lraphs and telephones, he is subject to the supervision of th6 
Minister of Communications, while, in “regard to affcUrs relating 
to banking and customs duties, he is controlled by 'the Minister 
' 5 f Finance. Should he find it necessary 'to employ military 
fOrCe ih case Of emergency. Or to have military preparations made 
lot defensive purposes, he may conirriunicate with the Com- 
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mander of the Saghalien garrison and request the despatch of 
troops. He may also^ either ex officio or by special mandate, i 
issue'Government Ordinances {Chorei) and therein provide periah: 
ties consisting of penal servitude or imprisonment for atemr not 
ceeding two months, or detention, or fines not eiJtceeding yoyenli 
Further, he may annul or suspend dispositions or ordensnpade 
or issued by subordinate offices under his jurisdiction, should, 
they be found contrary to laws and ordinances, prejudicial. ‘tb 
the public interest, or in. excess of their authopty, ■ . ^ ; ^ 

(6) Government of Korea {Rigulaiiom for the Or.gaiudation 
of the Government, of Korea {Imperial Ordinance 'No'; 3 54; of 
the year 1910]). — ^The Government . of IfOidseh Sotoku- 

fti) is headed by a Governor-General who is chosen from among' 
full generals or adrfiiials. He is subject to the direct edritiol of 
the Emperor and, within the limits of his mandate, has the ciam-' 
mand of military and naval forces and looks after the defence- 
ofKorm. ‘ ; 

The • Governor-General may, eitheh ex officio of : 'by ■ special 
mandate, issue Korean Government Ordinances {CKosen Sotoku- 
fu Rei) and therein provide penalties consisting of penal servitude 
or irrtprisonment for aterm not- exceeding pne year^: deteMonv'* 
fines not exceeding two hundred jj/m. Or police fineSi '’ d Ijs ’,;. , !• 

' The^Govfe'rnbr-Genisral rtiay aminh or ^suspend depositions ' 
made, or orders issued, by government offices 'wifliin hfe*j®tisdic-’ 
tion, should they be found contrary to laws and ordinances, 
prejudicial to the public iritere'k. Of M'h^Oess of their authority. 

The Governor-General exercises supervision over the offi- 
cials under him. While he has to report to the Emperor, through 
the Home Minister amcK-Minister President' ’^‘Of State, as re^rds 
th(e appointment and tfie di^feal of civil oMcials of sd-Hin itinhf, < 
he decides at hfs discretidfi' Upon the appoihtment- arid- diknfesai 
of civilians of haknin rank and doWhivards. h / 

' {ffGovinmiiM of Kwomtuhg {Regiddiimsfor^heOtgani’‘ 
zatiok of tkeKwdnU’tng Govermnent ^Imperial OrMfidhee No.'^ 
196 of the. year 1906]). — The Kwantuhg Government - 
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Totoku-fu) is located in Kwantung province. The Governor- 
General of Kwantung has the control of Kwantung province 
and assumes responsibility for the protection and control of the 
railway lines in South Manchuria, and also for the supervision of 
the affairs of the South Manchurian Rwl way Company. In virtue 
of special mandate, the Governor-General has alsp charge of 
dealings with the Chinese local authorities and sees to the defence 
. of the territory under his jurisdiction. The Governor-General 
of Kwantung is appointed from among full or lieutenant-generals. 

He may employ military force, should it be found necessary 
to do so for the maintenance of peace and order within the ter- 
ritory under him, or for the protection and control of the rail- 
way lines. 

Either ex officio or by special mandate, he may issue Gov- 
ernment Ordinances {lotoku-fu Rei) and therein provide penalties 
consisting of imprisonment for a term not exceeding one year or 
fines not exceeding two hundred yen. In extraordinary circum- 
stances requiring urgent attention, he may issue ordinances con- 
taining penalties exceeding those above specified ; but in this 
case the approval of the Emperor must be applied for through 
the Minister of Foreign Affairs immediately after the issue there- 
of; and incase the Imperial approval is refused, it is necessary 
to fofthwidi publicly announce that the ordinances shall lose 
their effect for the future. 

SUB-SECTION 3. 

Lxxal Administration. 

Local administration is carried on by local bodies, that is, 
by urban and rural prefectures {fu and ken), districts {gun), 
cities towns {cM) and villages {son or mura). 

(A) Urban and Rural J^efectures and Hokkaido. 

{Regulatiom for the Organization of Prefectures \Law No. 
64 of the year 1899] and Z«z£; Concerning the Hokkaido As- 
seitibly [Law No. z of the year 1901]). ; 



ADMINISTRATIVE LAW. 


ur 

Prefectures (Fu and Ken) are juridical persons and deal, 
subject to the supervision of the authorities and within the lirnits 
of laws and ordinances, with their own public affairs and also 
those affairs which appertain to them in accordance with laws 
and ordinances and custom. The organs of a prefecture are the 
prefectural assembly (JFu-kwai or Ken-kwcd) and prefectural 
council iJFii-sanji'kwai or Km-sanji-kwai), Persons who have 
the right to elect members of the prefectural assembly are those 
full citizens* of cities, towns and villages within the given pre- 
fecture who have the right to elect members of municipal, town 
or village assemblies, and who have been paying in the same 
prefecture a direct national tax of three yen or upwards (per 
year) for one year or more. Persons who are eligible for the 
membership of the prefectural assembly are those full citizens of 
cities, towns or villages within the prefecture who have the 
right to elect members of municipal, town or village assemblies, 
and who, moreover, have been paying in the same prefecture a 
direct national tax of ten yen or upwards (per year) for one 
year or more. In any case, however, (l) officials or salaried 
official employees of the prdfecture, (2) public procurators, police 
officials and revenue officials, (3) Shinto and Buddhist priests 
and other teachers of religion, (4) teachers of primary schools 
and (5) persons who undertake contract works for the prefec- 
ture have no eligible right. If members of the House of Repre- 
sentatives desire to become members of a prefectural assembly, 
they must resign the membership of the Hduse of Repre- 
sentatives, 

The number of members of prefectural assemblies varies 
with the population of the prefectures. In the case of pr^ctures 
of which the population is less than 700,000 souls, the number 
of members is fixed at 70, to which number one is added per. ad'- 
ditional SQjOOO souls in the case of prefectures with a population 
of not less than 700,000 and falling short of i poo, 000 souls or 


* For the meaning of "full dtizens ” vidp p. 164 
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per additional 70,000 souls in the case of prefectures with a 
population of 1,000,000 or upwards. 

The matters which are to be voted upon by the prefectural 
assembly are as follows : — 

1. The budget of annual revenue and expenditure ; 

2. The final account ; 

3. Matters relating to the imposition and collection of 

charges for use, fees, prefectural taxes (tax supple- 
mentary to land tax, business tax, miscellaneous tax, 
house tax, household rate, etc.) and corvee and 
dues in kind, ' except those as to which there are 
special provisions in laws and ordinances ; 

4. Matters relating'^ to the disposition and" purchase - or 
' other acquisition of immovables ; 

,5. Matters relating to the saving or storing up of monies or 
< cereals, etc, and to the disposition of the same ; 

6. The contracting of new obligations and waiving of rights 

other than those provided for in the annual budget ; 

7. The manner of management of properties and structures' 

except those as to which there are special provisions 
in laws and ordinances } ' 

' 8. Qther matters which by laws and ordinances are’ placed 

within the competency of the prefectural assembly; ' 

The prefectural council is composed of (i) the prefectural 
governor, (2) two high officials of the prefecture, appointed by 
the Minister; of Home Affairs and (3) eight honorary councillors 
in the case of a Fu and six in the case of a Ken. The honorary 
councillors are elected by .the prefectural assembly, from among 
its;menihers,i ; .... . . .i.: ...I •' i: ■ 

« liXhe ;,powers..andi dudes; of .the. prefectural- -council are as 

• I. rTp i. vote. /upon, those hnatfcers ^hfcH como switHinf the 
, ; competency --of the. pf^edoral.asseihhly but -Which 

have been entrusted by it to the council ; 

2, To vote m the place of the? prefectural* assembly upon 
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matters which come within the competency of the 
prefectural assembly, in case they require such urgent 
attention that the prefectural governor thinks that the 
said assembly cannot be called in time ; 

3. To give advice to the prefectural governor on matters 

which he intends to submit to the prefectural as- 
sembly ; 

4. To vote, within the limits of the resolutions of the pre- 
" fectural assembly, upon important matters rdating to 

the management of properties and structures ; 

5. To fix provisions relating to the execution of works 

undertaken at the cost of the prefecture, except those 
as to which there are special provisions in laws and 
ordinances ; 

6. To decide upon matters relating to petitions (administra- 

tive), actions or amicable settlements in which the 
prefecture is concerned ; 

7. Other matters which by laws and ordinances are placed 

within the competency of the prefectural council. 

A prefecture being a juridical person, as already mentioned, 
it can own properties and carry on its administration with the 
income from its properties. If the income from properties is 
not sufficient for the purpose, then, the prefecture may impose a 
prefectural tax upon those who have fixed domiciles within 
its boundaries and those who are resident there for three 
moriths or upwards. Even upon those who have neither 
fixed 'ddimciles nor temporary residences, it may impose a land 
tax, house tax, business tax, etc., if they own land, houses, etc., 
carry on business, or do certain specific acts within the prefecture. 
Other items of income to the prefecture are monies, labour or 
goods levied upon cities, towns and villages, subsidies from the 
national treasury, (non-criminal) fines, charges for use, indem- 
nities for negligence, contributions, fees, prefectural debentures, 
temporary loans, etc. 

The administration of prefectures is placed under the 
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supervision of the Minister of Home Affairs, therefore the 
latter has the power to issue ordinances or make disposi- 
tions such as are necessary to the supervision of prefectural 
administration, and to see that prefectural administration is not 
carried on in a manner contrary to laws and ordinances or pre- 
judicial to public welfare. Should he find items of expendi- 
ture improperly included in the budget, he may remove them. 
He may also dissolve a prefectural assembly with the approval 
of the Emperor. Further, he has power to give or withhold 
permission in regard to the following matters : — 

1 . To dispose of, or make material alterations in, valuable 

articles for the purpose of science, fine art or history ; 

2. To newly impose, increase or alter charges for use ; 

3. To make contributions or grant subsidies ; 

" 4. Matters relating to the disposition of immovables ; 

5. The imposition of corvee or dues in kind ; but this does 

not apply in case of urgency ; 

6. To fix or alter continuing expenditure ; 

7. To set up a special account. 

Prefectures must always obtain the permission of the Minis- 
ter of Home Affairs and the Minister of Finance in respect to the 
following matters : — 

1. To raise prefectural loans and fix or alter the man- 

ner of raising the same, the rate of interest thereon, and 
the manner of repayment ; but this does not apply to 
temporary loans for the purpose of disbursements in- 
cluded in the Budget, which may be raised with the 
approval of the prefectural council only ; 

2. To impose a tax supplementary to the land tax which ' 

exceeds a third of the land tax, except where there are 
special provisions in laws and ordinances ; 

3. To fix the amount to be defrayed by the prefecture in 

regard to sums, a";percentage of which is to be sub- 
sidized by the authorities in accordance with laws and 
of-dinalices. 
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In Hokkaido there is the Hokkaido Assembly, which is 
composed of honorary members elected for a term of three years 
according to the Law concerning the Hokkaido Assembly and 
the Ordhtance Concerning the Election of the Members of the 
Hokkaido Assembly, The Hokkaido Assembly votes upon 
the local budget of annual revenue and the kinds and rates of 
local taxes only, unless otherwise specially provided by laws and 
Imperial Ordinances. Thus, the Hokkaido Assembly is essem 
tially a public self-governing body in financial matters only. 

(B) Districts (Gtiu or Kdri,) 

ll 

{Tjiiv No. 6S of the year 1899.) 

The district is also a juridical person and deals, within the 
limits of laws and ordinances, with its own public af^irs and also 
with matters which appertain to the district in accordance with 
laws and ordinances. The organs of the district are the district 
assembly igun-kivai), and district co\xnc\\{gun-sanji-kwai). Only 
those full citizens of towns and villages within the district who 
have the right to elect members of town or village assemblies, 
and who, moreover, have been paying in the district a direct 
national tax of three^ytf;* or upwards (per year) for one year 
or more, have the r^ht to elect members of die district assembly. 
Persons who are eUgible for the member^p of the dfetrict as- 
sembly must be qualified as follows 

1. That they are full citizens of towns or villages within the 

dfetrict ; 

2. That they have the right to elect members of toWtt Or 

village assemblies ; 

3. That they have been paying in the district a direct 

national tax of five yen or upwards (per year) for one 

year or more. 

But (i) officios or salaried official employees <ji the prefec- 
ture In which the district is situated, (2) officials and employees 
of the district, (3) public procurators, police officials and revenue 
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officials, (4)' Shinto and Buddhist priests and other teachers of 
reh'gipn, (5) teachers of primary schools, (6) persons who under- 
take contract works for the district and officers of juridical per- 
sons which undertake contract works for the district, and (7) 
official employee? concerned in the business, of election and those 
who have cea^d. ,to be such for less than one month, are 
hot eligible fOr, the membership of, the district assembly. The 
number of hiembers of a district assembly varies between .15: 
and 30 ; but. it may, with the permissiori of the Minister of Home 
Affairs, be increased up to 40. The matters which are to be 
voted upon by the district assembly are : — 

1. Tl^ budget of annual revenue and expenditure ; 

2. The final account ; 

' ■ M3. Matters relating to the imposition and collection of 
< . 1. '■ . : charges for use, fees, cofvee and dues in kind, except 
ibri/ those as to which there are special provisions in laws 
' 4 hd.‘ ordinances ;• 

vja 4- Matters relating to the disposition, purchase, or acquisi- 
j J fion* by : other means^ of immovables, and to the 
;.i .:. :savihg or storing' lip of monies, cereals, etc. and .the 
■ ■ disposition of the same ;• 

[S. The i waiving, of rights and the contracting of new 
, liabilities ; ; i 

- : ! 6. Matters relating to the manner of management of pro-i 
perries and structures. . \ ' 

osfi /Council {gun-Sixnji-kzvai) is cornposed of the 

headman of the district and five honorary councillors elected by 
the district assembly from among its members. The powers and 
duties of the district council are as follows : — 

iff. To’-vofe upon- those matters wMch come -within the 
'»4rr. ' ( ■. ccoap^tency of the district assembly, ;:but which have 
been entrusted by it to the Council ; 

.Tp yptpy.4ii|;th^ place of the district assembly, fupon 
. , ^ . ..piatters coming within the competency of the district 
.. . , assembly, when they require such urgent attention th^t 
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, , the district headman thinks that the distinct assembly 
cannot be called in time ; 

3. To give advice to the district headman in' regard to 

proposals which he is gbing to subimit to the district 
assembly ; ■ ■ . . ■ , 

4. To vote, within the limits of the. resolutions of the 

district assembly, on important matters felating to the 
management of properties and structures ; > - ’ 

5. To fix provisions relating to the -execution of works 

undertaken at the cost of the district, except those a^ 
to .which' there are Special provisions iri , laws -arid 
ordinances; • . • ’ ' 

6. To vote upon matters’ relating to petitions (adlninistra- 

tive), actions, or amicable settlements iir which the 
district is concerned ; ' ' 

■ 7, To examine "into the accounts of the district ; 

8. Other matters which by laws and ordinances are placed 
■ within the compd:ency of the district council.' , 

No direct tax is,imposed - by ' the district The revenue of 
a district consists in (i) charges for use, (^) fees, (3) income 
from properties owned by the district, (4) subsidies' dr .contri- 
butions from private individuals or organi^tions/ (s) cotvec 
and <ihes in kind, ' (6) distributed impositions upon town? and 
villages within .the district, (7) temporary loans' for the purpose 
of disbursements included in the hu^g^t, and/; (8) district 
loans raised > for the purpose of disbursement? ? calculated to 
promote the perhianent’ good of the district, or riurcaae of need 
because of natural cakimity ‘or accident *’ - b .: ’ ’ 9 

(C) Cities, T<nvns aw^’Vtllagiil ] * - " 

' b' i*'* 'kC.' 

{Rfgiilatipm for the- prganhsation -of. Cities N9. .68. of tl|,e 

- year 1911]. and 

'' , Towns and yiliages ILanu Nq. 69,. ditto!). • , , . , 

The component parts of a city (sM), toWJ^^r'^(^a).^<QlJ 
(son, or (whibh orgatii?;atiQns are all ^tlridical 
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perscttis) are (i) a determinate area of territory and (2) the 
inhabitants thereof. By the term inhabitants ” is meant all 
persons who are domiciled in the given city, etc., with the 
excepdoti of members of the Imperial family and persons who 
enjoy extraterritorial privileges. Inhabitants are, furthermore, 
classihed into full citizens (or citizens or kondn) and non- 
citizens {hi-kdmn). Citizens possess electoral and eligible 
rights in regard to the organs of a city, town or village. To 
be " citizens,” persons must fulfil the Following conditions 
{^Regulations for the Organization of Cities^ Art. 9 and Regula- 
tiofis for the Organization of Tozvns and Villager Art, 7) ; — 

1. They must be Japanese subjects ; 

2. They must have been inhabitants of the city, town or 

village for two years or upwards ; 

3. They must be at least full twenty-five years of age ; 

4. They must be capable of leading an independent 

livelihood ; 

5 . They must not have been condemned to penal servitude or 

imprisonment for a term of six years or to a heavier 
penalty ; 

6 . They must not be incompetent or quasi-incompetent 

persons ; 

7. They must share in bearing the burdens imposed upon 

the city, town or village, and pay, in the same city, 
town or village, a land tax or a direct national 
' tax of two yen or upwards (per annum) ; 

Two years or upwards must have elapsed since they 
obtained relief out of public funds owing to poverty. 

A city, town or village may enact regulations of its own. 
The organs of a city are the Municipal Assembly {Shi-kwai) and 
Municipar Council (Shi-sanji-hvaiy -sccA the 'Mayor; and the 
organ of a town Or village, the Town of Villj^e Assembly 
{Chd’kwai br Son-kivdi) and the Town or Village Headman 
{CkHM or SonchS), 

' The humber of tiiembers of the Municipal Assembly is 
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fixed at 50 in the case of a city of a population of less than 
'50,000 souls, 36 in the case of one of a population of not less 
than 50,000 and less than 150,000, 39 in the case of one oi a 
population of not less than 150,000 and less than 200,000, 42 
in the case of one of a population of not less than 260,000 and 
less than 300,000, and 45 in the case of one of a population of 

300.000 or upwards, 3 being added to this number for each 
additional 100,000 in the case of one of a population exceeding 
300,000, and for each additional 200,000 in the case of one pf a 
population exceeding 500,000. But the number of members 
may be increased or reduced in virtue of the regulations of the 
given city itself. 

The number of members of the town or village assembly 
is fixed at 8 in the case of a town or village of a population of 
less than 1,500; 12 in the case of one of a population of not less 
than 1,500 and less than S,ooo, 18 in the ca^e of one of a 
population of not less than 5,000 and less than 10,000, 24 in 
the case of one of a population of not less than 10,000 and less 
than 20,000, and 30 in the case of one of a population of 

20.000 or upwards. The number of members may, however, 
be increased or reduced in virtue of the regulations of tiie given 
town or village. 

As to the manner of .electing the nierabers of a municipal, 
town or village assembly, the electors are divided into tiiree 
classes in the case of a city, and into two in tiie case of a town 
or village. In the case of a city, the highest payers (among the 
electors) -of direct municipal taxes— who pay acuoi^ them a 
third of the total amount of the said taxes paid by the whole 
of the electors —constitute electors of the first class ; the next 
highest payers — who pay among themsd.ves one half of the 
total amount of direct municipal taxes paid by the whole of the 
electors, less the amount paid by the first-cla:^ electors — con* 
stitute electors of the second class ; while the rest of the electors 
are el^tors of the third class. Each class of electors severally 
elect a third of the fixed number of members. In the ease of a 
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town or village, the highest payers of direct town or village 
taxes — who pay among themselves one half of the total 
amount of the said taxes paid by the whole of the electors — are 
electors of the first class, while the rest are electors of the second 
class, each class severally electing one half of the number of 
members of the town or village assembly. 

Full citizens enjoy, as a rule, electoral and eligible rights in 
connection with the membership of the municipal, town or vil- 
lage assembly ; but the following persons are not eligible for 
election ; — 

. , I. Officials or salaried official employees of the prefecture 
in which the city, town or village is situated ; 

\ 2. Salaried official employees of the city, town or village ; 
^ ' 5. 'Public procurators, police officials and revenue officials ; 

. V 4.. Shinto and Buddhist, priests and other teachers- of 
... 1; religion ; ' 

.5, Teachers of primary schools ; 

" 6 . Other government officials in general (these must obtain 
, the permission of their respective', chiefs in order to 
. . become members) ; 

. . 7. . Persons who undertake contract works for the city, town 
or village, or their managers, or partners with unlimit- 
ed liability, directors or managers of juridical persons 
which are chiefly engaged in doing such acts ; 

8 . Father and son dr brothers cannot be members at the 
s^me time (when father and son or brothers are elected 
together, the one who 'has obtained the* greatest 
. ' ‘ , number of votes is deemed to be the person elected, 

. , .and in case of.a ."tie of the two persons elected, the 
„ . elder is accorded the preference) ; ‘ 

9.. Persons who are fathers, sons or brothers to the mayof 
or headman or assistant mayor or headn^n of the city,, 
town or village. 

The powers of the' municipal, town or village assembly are 
asifbUows : i r r- 
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T . Matters to be voted upon by the assembly : — 

(1) Determination, alteration or repeal of the rules and 

regulations of the city, town or village ; 

(2) Matters relating to works or undertakings carried 
on at the cost of the city, town dr village (except 
affairs specified in Art. 93* of the Regulations 
for the Organisation of Cities and Art. 77* 
of the Regulations for the Organisation of Towns 
and Villages and those which are specially pro- 
vided for by laws and ordinances) ; 

(3) The budget of annual revenue and expenditure ; 

(4) Approval of the report dri final accounts ; 

(5) Matters relating to the imposition and collection 

of charges for use, fees, subscriptioks, municipal, 
town or village taxes, and coj'vie and dues in 
kind, except those as to which, there are ^)ecial 
provisions in laws and ordinances ; 

(6) Matters relating to the management, disposition 

and acquisition df immovables ; 

(7) Matters relating tb the creation, management and 

disposition of foundation funds and reserve monies i 
or cereals, etc. ; 

(8) Contracting of new obligations and waiving of 
- rights other than those dealt with by tire budget 

of annual revenue and expenditure ; 

(g) The method of management of properties and 
structures (except those which are specially pro- 
vided for by laws and ordinances) ; 

(10) Matters relating to security for the good conduct 
and behaviour of officials of the city, town or 
village; 

(11) Matters relating to petitions (administrative) 

* These are affairs of the State, Prefecture and other public organi- 
zations which the city, town or village is by laws and ordinances required 
to attend to. 
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actions and amicable settlements in which the 
city, town or village is concerned ; 

(12) Election of officials for the city, town or village ; 

(13) Inspection of documents and accounts relating to 

the affairs of the city, town or village ; 

(14) Investigation into the management of affairs, exe- 

cution of its resolutions, and receipts and dis- 
bursements by means of demanding reports from 
the mayor or headman ; 

(15) To submit opinions to the supervising authorities in 

regard to matters affecting the public interest of 
the city, town or village ; 

(16) To submit opinions in answer to inquiries of the 

administrative authorities. 

The Municipal Council {Shi-sanji-kwai) is composed of ( i ) 
the mayor, {2) assistant mayor (or mayors), and (3) six 
honorary councillors who are elected by the municipal assembly 
from among its members. The chief officials of a city are ( i ) 
the Mayor (j'/^/r/w) (2) assistant Mayors {joyahi) and (3) munici- 
pal advisers {shi-san-yo). The mayor is recommended by the 
municipal assembly and appointed to the post with the approval 
of the Emperor, to whom the matter is reported by the Minister 
of Horae Affairs. His term of office is four years. The as " 
sistant mayor is selected by the municipal assembly upon the 
recommendation of the mayor, or elected by the municipal as- 
sembly where no mayor is in existence, and his appointment is 
confirmed by the approval of the prcfectural governor. His 
terra of office is likewise four years. Municipal advisers are 
hcaiorary functionaries. They are elected by the municipal 
assembly and confirmed in office by the approval of the Minister 
of Home Affairs. Honorary municipal advisers must be chosen 
from citizens of the city who possess electoral rights. 

The powers of the municipal council are as follows ; — 

I. To vote upon those matters which fall under the com- 
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petency of the municipal assembly but which have 
been entrusted by it to the council ; 

2. To give advice to the mayor in regard to nmtters which 

he proposes to submit to the municipal assembly 

3. Other matters which, by laws and ordinances, fall under 

the competency of the municipal council. 

The town or village headman {chdchd or soiicho) is elected 
by the town or village assembly and the election is confirmed by 
the approval of the prefectural governor. His term of office is 
four years. The powers of the town or village headman are hs 
follows ; — 

1. To draw up proposals in regard to matters to be voted 

upon by the town or village assembly and cany into 
execution the resolutions passed in the assembly ; 

2. To manage properties and structures, or, in case a special 

manager is appointed for them, to supervise his duties ; 

3. To order monies to be received and paid and supervise 

the accounts and receipts and disbursements ; 

4. To keep in safe custody instruments and public docu- 

ments and papers ; 

5. To impose and collect charges for use, fees, subscrip- 

tions, town or village taxes, ccm'ee and dues in kind 
in accordance with laws and ordinances and resolu- 
tions of the town or village assembly ; 

6. Other matters which, by virtue of laws and ordinances 

are placed within the competency of the town or 
village headman. 

The revenue of a city, town or vUlage consists of (i) income 
from its properties, (2) charges for use, (3) fees, (4) (non- 
criminal) fines, (5) indemnities for negligence, (6) subscriptions, 
(y) municipal, town or village taxes, (8) corvee and diies in 
kind and (9) public loans. City, town or village taxes are to 
be levied only when the revenue from the six first mentioned 
sources prove insufficient — a point in which they differ from 
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other taxes. Persons who are liable to pay city, town or 
village taxes are ; — 

1 . Inhabitants ; 

2. Residents for three months or upwards ; 

3. Owners of land, houses or tilings in the city, town or 

village ; 

4. Those who carry on business in the city, town or 

village. 

Items of income which are exempted from the said liability 
are : — 

1. Those specified in Art. 5 of the Income Tax Law, 

namely : — 

(1) Salaries of militaiy men while attached to the 
Army or Navy in active service ; 

(2) Allowances in aid of, and pensions for, the sick 
and wounded ; 

(3) Travelling expenses, educational funds and sums 
received by way of legal support ; 

(4) Income of juridical persons whose object is not 

that of profit-making ; 

(5) Temporary income which does not appertain to 
businesses for profit-making purposes ; 

(6) Income from properties, businesses or professions 
held or prosecuted in foreign countries or places 
where the Income Tax Law is not enforced 

' (except income of juridical persons which have 

head, offices in places where the said Law is 
enforced) ; 

* (7) Dividends, allotments or bonuses received from 

juridical persons on which income tax is imposed 
in apcordance with the said Law. 

2. Those*, specified in Arts. 120, 121 and 128 of the 

* Income froni property or businesses held or carried on outside the 
city, temple buildings, buildings which are used by the State, prefecture, 
city, town, or village or other public organizations for public purposes, and 
persons as to whom special circumstances exist. . 
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Regiilationc for the Organisation of Cities, and Art. 

1 01 and Art. ro8, 2 of the Regulations for the Orga- 
nisation of Totms and Villages, 

SECTION 4. 

Administrative Actions and Petitions. ' 

An administrative action {gyd-sei sos/io) is an action which is 
brought by the injured party when the right of an individual is 

injured by an illegal administrative disposition. The Court 
which deals with such actions is called the Court of Adminis- 
trative Litigation ” {Gydsei Saibansho), 

Petition {sogwan) is a kind of petition for relief which is, 
in case the interest of an individual is injured by an improper 
administrative disposition, made by the injured party to a superior 
administrative office which has power to alter the dispositions 
made by the administrative office by which the objectionable act 
has been done. But petitions against dispositions made by a 
departmental Minister are always to be addressed to that 
Minister. ^ 

Ordinary petitions iseigwart) may be made in an informal 
manner ; but petitions in this connection are required to be 
made in accordance with fixed formalities ; that is to say, 
they are to be made in writing, and within sixty days from the 
date of the administrative dispositions against which they ai'e 
made ; and each petition must contain (i) a statement of the 
exact point of dissatisfaction, (2) the reason therefor, (3) the 
claim, (4) the social status, profession and age of the petitioner, 
and must further be signedjand sealed by the petitioner. 

Petition may be made in regard to the following matters 
unless otherwise provided in laws and ordinances {J^aw Concern- 
ing Petitions [Law No. 105 of the year 1890]) : — 

1. Matters relating to the imposition of taxes and fees ; 

2. Matters relating to dispositions for recovery of taxes in 

arrear ; 



At>MINlSTRATlVE lAW, 


iy2 

57 Matters relating to the refusal or annulment of business 
licenses ; 

4. Matters relating to water-utility and public works 

(engineering) ; 

5. Matters relating to the division between Government 

and private owned lots of land ; 

6. Matters relating to local police. 

Matters relating to administrative actions are provided for by 
Re Matters in respect to which Actio?ts may be brought before 
th'e. Court of Administrative Litigation {Lazo No, 106 of the 
year 1890) and the Lazv Concertting Administrative Litigation 
{LazvlAo. 48 of the year 1890). 

Administrative action may be bi'ought in respect to the 
following matters unless otherwise provided in laws and ordi- 
nances : — 

1. Matters relating to the imposition of taxes and fees 

except customs duties ; 

2. Matters relating to dispositions for recovery of taxes in 

arrear ; 

3. Matters relating to the refusal or annulment of business 

licenses ; 

4. Matters relating to water-utility and public works 

(engineering) ; 

5. Matters relating to the division between Government 

and private owned lots of land. 

The Court of Administrative Litigation in Japan is a special 
court. There is only one court of this kind in the Empire, 
and it is located in Tokyo. Cases before it are tried only once, 
and no appeal is allowed against its judgments. Judgment is 
rendered according to resolutions passed by a majority vote 
in the conference of the President and Councillors forming in all 
an odd number of five or upwards. 

Unless otherwise specially provided, administrative action 
can be brought only after a petition (sogwan) has been made to 
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a superior local administrative office and its decision has been 
obtained. But in regard to dispositions of the Ministers of the 
different Departments, offices under the direct control of the 
Cabinet, or local administrative offices of the highest grade, 
administrative actions can be brought without making a previ- 
ous petition ; but in case petition is made to the Departments or 
the Cabinet, administrative^ action cannot be brought at the 
same time. 

The Court of Administmtive Litigation does not accept 
actions for damages. As for the execution of judgments of the 
Court of Administrative Litigation, it may be entrusted to 
ordinary Cgurts, 

SECTION 5. 

The Various Branches of Administiution. 
SUB-SECTION I. 

Internal Administration. 

Internal or domestic administration {naiinu-gyosei) has for 
its object the maintenance of public peace and order, the pro- 
motion of the welfare of the people and the prevention of danger 
to the public. The administrative authorities are entrusted with 
the exercise of the police power in accordance with the Laiu 
Concerning Administrative Execution (promulgated by Laio 
No. 84 of the year 1900 and amended by Law No. 52 of the 
year 1910). 

(i) Meetings and Associatiojis {Laiu Concerning Peace Police 
{Laiv No. 36 of the year 1900]), 

A meeting {shukivai') is an assembly of two or more persons 
at a certain place for a common object otherwise than to rneet 
the requirement of laws and ordinances. For the maintenance 
of public peace and order, out-of-door meetings are sometimes 
restricted, forbidden or dissolved. In order to hold an open- 
air nieeting, it is necessary for the promoters to notify the com- 
petent authorities at least twelve hours previous' to the time of 
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the meeting, stating the place and time, the line on which it is 
intended to move, and the object. In the case of political meet- 
ings, notification must be made by the promoters at least three 
hours previous to the opening. Within fifty days previous to 
an election of members of the House of Representatives, etc., 
however, meetings for the purpose of preparations for election or 
of persons who possess electoral rights may be held without 
sending in any notification to the authorities. Should speeches 
or debates in a meeting be found prejudicial to public peace and 
order or to good morals, they may be stopped ; and in case 
persons present raise a disturbance and commotion, or commit 
violence, the police officials present may order them to with- 
draw. 

As to what may be regarded as legal limitations on meet- 
ings in general, they are as follows : — 

1. That no person may carry firearms or other weapons ; 

2. That no discussion may be indulged in with regard to 

matters relating to the preliminary examination of 
felonies or delicts, of which the proceedings are con- 
ducted in camera, and that no speech may be 
made of a tenor calculated to screen criminals or to 
praise, defend or incriminate persons criminally ac- 
cused ; 

3. That, in case police officials are present, they must be 

accommodated with such seats as they may require. 

An association {kesshd) is a society of persons affiliated for 
the promotion of a definite object. Associations may be for- 
bidden, if their object is illegal or if they are prejudicial to public 
order or to good morals. In the case of a political association, 
a chief manager or chief managers must be appointed. Within 
three days from the organization of an association, notification 
must be made to the police station having jurisdiction over the 
place of its office, setting forth the name and rules of the 
association, the location of its office and the name or names of 
its chief manager or managers. Even associations other than 
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political may be required to make such notification and placed- 
under the same rules as political associations, should such 
course be deemed necessary for the purpose of maintaining 
order. Persons who are disqualified’ for joining political associa- 
tions are as follows :-t- 

1 . Military and naval men on active service and those on 

the first and second reserve lists who are called out ; 

2. Police officials ; 

3. Shintd and Buddhist priests and other teachers of re- 

ligion ; 

4. Teachers, students and pupils of schools ; 

5. Females; 

6. Minors ; 

7. Persons who are deprived of civil rights or who are 

suspended from the enjoyment of the same ; 

8. Aliens. 

(2) Control of Arms and Weapons (Lazv Concerning Pence 
Police and Latv Concerning Administrative Execution).. 

' ’ ■ ' . ' 

The wearing of swords who was forbidden by Dajdkwan 

(Council of State) Decree No. 38 issued on 28th March, 1876, 
which ran to the following effect : — 

‘‘ Be it known that hencefortli the wearing of swords is 
forbidden except in case of wearing full dress or in 
the cases of soldiers, police officials, etc, for whom 
there are fixed uniforms, and that should swords be 
worn in contravention of this order they shall be 
confiscated.” 

In regard to persons who it is apprehended may commit 
violence, fighting, or any other act prejudicial to public peace, 
their weapons may be provisionally seized. Persons may also 
be forbidden to carry, weapons, explosives or sword sticks, etc. 
in which weapons are concealed. 

Guns and gunpowder 'for military purposes cannot be 
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manufactured except by persons who have obtained permission 
or a commission from the authorities. And in order to sell guns 
and gunpowder, it is necessary to obtain the permission of the 
administi'ative authorities. Guns and gunpowder cannot be dealt 
in by pedlars, nor is it permitted to sell them at street stalls, in 
markets, or out of doors. The administrative authorities may, 
according to necessity, forbid or i*estrain the import, export, 
transport or carrying of guns and gunpowder at any such time 
and place as they may determine. Persons who have acted 
contrary to ordinances relating to the prohibition of' or restric- 
tion upon the delivery, transport or carrying of guns and gun- 
powder are liable to penal servitude or imprisonment for a term 
not exceeding one year or a fine of not exceeding three hundred 
yen {Laiv No. 53 of the year 1910). 

(3) Bodily Restraints upon Specific Persons. 

Against the following persons, the Superintendent-General 
of the Metropolitan Police and the Governors of Hokkaido and 
various prefectures may serve premonitory orders [yokai) and 
inflict punishment on them, should such orders not be complied 
with {Ordinance Concerning Premonitory Orders [Imperial Ordi- 
nance No. II of the year 1892] ) : — ■ 

1. Persons who have no fixed profession and who 

habitually indulge in violent language and actions ; 

2. Persons who have disturbed or attempted to disturb 

meetings ; 

3. Persons who have disturbed or attempted to disturb the 
' freedom of others by interfering with their business 

acts ; 

4. Persons who have, for the purpose of disturbing meet- 

ings or the business of others, employed those men- 
tioned in I, 2 and/or 3. • • , , • 

Necessary bodily restraint may be imposed on drunkards,' 
idiots, would-be suicides or other persons who are deemed to 
need relief or protection. ...Arms, weapons and other objects 
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from which there are apprehensions of danger may be provision'- 
ally seized by the competent authorities. In case it is found 
that there is imminent danger to life, person or property, or that 
gambling or unlicensed prostitution is being committed, the 
premises concerned may be entered even against the will of the 
proprietors or dwellers. At any time during the hours when 
they are open to the public, competent officials may enter inns, 
eating-houses, restaurants or other houses or establishments 
where the public have access. In regard to women who have 
committed the offence of unlicensed prostitution, they may be 
subjected to medical examination, and, should it be found neces- 
sary, they may be placed in a hospital at the expense of the 
offenders themselves or of the persons who have acted as go- 
betweens in the affair. In case the offenders or go-betweens 
have not means sufficient to defi-ay the expense, the latter may 
be defrayed out of the public funds of the prefecture, etc. 

At public bath-houses, males and females of twelve years of 
age or upwards must not be allo.wed to bathe promiscuously 
{Home Department Ordinance 25 of the year 19C0). 

Licensed prostitutes {shogi) may be subjected to compul- 
sory medical examination. The same applies to women guilty 
of unlicensed prostitution and those who having been previously 
condemned for the same offence are still in the habit of practis- 
ing unlicensed prostitution. Under urgent circumstances, 
mentally deranged persons may be temporarily placed under 
guard by the administrative authorities. Should it be found 
necessary, doctors nominated by the authorities may be caused 
to examine mentally deranged persons, or officials or doctom 
may be caused to make examination in connection with mental- 
ly dei'anged persons or to go and inspect houses, hospitals or 
other places where such pemons reside {Laiu Concerning the 
Protection of Mentally Deranged Persons {Laiv No. 3 of the 
year 1900]). 

Minors are forbidden to smoke ijjiw against Smoking by 
Plinors [Law No. 33 of the year 1900”] ). 
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The persons specified below may be compulsorily A'equired 
to enter reformatories {Ijitv Concerning Reformation \Lmv No- 
37 of the year igod] ) : — 

T . Persons who, being not less than eight and under eighteen 
years of age, are conducting themselves, or about to 
conduct themselves, in an improper manner, and over 
whom there are no persons properly exercising 
paternal power, and whom local governors deem it 
necessary should be caused to enter reformatories ; 

2. Persons under eighteen years of age in respect to whom 

the persons excercising parental power, or guardians, 
have applied for permission to place them in a reform- 
atory, and in respect to whom the local governor 
deems such a course to be necessary ; 

3. Persons who are to be placed in a house of correction 

widi the permission of a Court. 

(4) Publication. 

Publication {shnppan) ineans to print documents and draw- 
ings by any means whatsoever and to sell or otherwise distri- 
bute the same. When a publication {sJmppan-biitsii) is to be 
issued, notification must, three days previous to the day of issue, 
be sent in to the Department of Home Affairs, accompanied with 
two copies of the said publication, and bearing the seals of the 
author or his successor and the publisher. It is forbidden to 
publish documents the aim of which is to screen criminals or to 
defend, praise or sympathize with persons who have been crimi- 
nally condemned or against whom criminal actions are pending. 
Without the permission of the competent authorities, no publica- 
tion can be made of unpublished official documents or minutes 
of discussions in government offices relating to diplomatic or 
military affairs or other secrets of government offices. Should 
published documents or drawings be found prejudicial to public 
peace and order or to good morals, the Minister of Home 
affairs may- forbid the sale and distribution of the same apd 



ADMINISTRATIVE LAW. 


1/9 


seize the blocks and manuscripts thereof {Publication Laiv). As 
regards publication by subscription, further special provisions 
are contained in the Law Concerning Publication by Sub- 
scription, 

When issuing a newspaper, notification must, within two 
weeks before the issue, be made to the Department of Home 
« Affairs through the authorities governing the place of the issue. 
On the issue of each number, two copies must be sent in to the 
Department of Home Affairs, one to the competent local au- 
thorities, and one to the Public Procurators’ Office attached to 
the competent Court. In case the insertion of a correction or 
refutation is required in regard to a statement made in the news- 
paper, it must be inserted ; but in case such correction or 
refutation exceeds twice the length of the article complained 
about, the newspaper office may demand payment for the part 
in excess at its own advertisement rates. In case judgment is 
delivered in regard to a paragraph inserted in a newspaper, the 
whole text of the judgment must be published in the next issue of 
the paper. Articles calculated to screen criminals, etc. may not 
be published in newspapem any more than in the publications 
contemplated in the Publication Latv. The Ministers of Foreign 
Affairs, the Army and the Navy may specially issue ordinances 
forbidding the insertion of paragraplis relating to diplomatic 
and military affairs. In case an action for libel is brought in 
connection with a paragraph inserted in a newspaper, if the 
Court finds that it was inserted without any malicious intention to 
injure the plaintiff but solely for the purpose of promoting 
public welfare, the accused is permitted to prove the truth of the 
fact published, and when this is proved to the satisfaction of the 
Court, he is relieved from the liability for libel ; but this does 
not apply where the paragraph complained about relates to the 
private conduct {sldko) of the plaintiff. The same applies to 
actions for damages. In case an article which is prejudicial to 
order or peace or to good morals is inserted in a newspaper, 
the publisher and editor are liable to imprisonment for a 
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term of not exceeding six months or a fine not exceeding two 
hundred yen. In case of the insertion of an article which is 
derogatory to the dignity of the Imperial House, subversive of 
the established form of government, or prejudicial to the 
fundamental law of the State, the publisher, editor and printer 
are liable to imprisonment for a term not exceeding two years 
and a fine not exceeding three hundred yen. {Laiu Concerning * 
Nezvspapers). 

(5) Control in Time of War and other Emergencies (fJr di- 
nance Concerning the Proclamation of a State of 

, Siege). 

A state of siege {kaigen) exists where, in time of war or 
some other emergency, the whole country, or a particular 
locality thereof, is placed under military guardianship for the 
purpose of maintaining peace and order. A state of siege is, as 
a tule, proclaimed by the Emperor. But when in time of war a 
garrison, barracks, fort, naval port, naval station, naval ship- 
building yard, etc. is suddenly invested or attacked by an 
enemy, the commanding officer at the given place may excep- 
tionally proclaim a state of siege. It may also be proclaimed 
, by the commander of an expedition, should it be found neces- 
sary to adopt such measure for strategical purposes, (For the 
effect and other details of a state of siege, vide the ordinance 
above mentioned.) 

(6) Sanitary Administration. 

Sanitary administration is classified into (i) health adminis- 
tration {Jioken gydsei) and (2) medical administration {iryo 
gydsei). For the details of health administration, the reader is 
referred to the Law Concerning the Prevention of Contagions 
Diseases, Imw Concerning the Medical Inspection of Sea Ports, 
Rules for the Medical Inspection of Trains, Rules for the Medi- 
ciil Inspection of Ships, Vaccination Imw, Rules for the Control 
of Articles of Food and Drink, and other Hygienically Dan- 
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gerous Articles, Rules for the Control of Harmfiil Colouring 
Materials, Rules for the Control of the Business of Dairymen, 
Rules for the Control of the Business of Manufacturing or Deal- 
ing in Refreshing Drinks, Rules for the Co 7 itrol of the Business 
of Manufacturing or Dealing in Ice and Snoiv, Rules for the 
Control of Eating and Drinking Utejisils, Rules for the Control 
of Artificial Sweets, Rules for the Control of Antiseptics for 
Aj'ticles of Food and Drink, Rules for the Control of Methyl, 
Lazv Concerning the Removal of Filth and Dust, Law Concerning 
Sewage Works, Rules for the Control of Cemeteries and Burials, 
Rules Concerning Burials for the. Army, Ordinance Concerning 
Funerals and Mourning for the Navy, etc., etc., For the details 
of medical administration, see the Laiv CoficemUig Doctors, Lazv 
Concerning Dentists, Rules Concerning Licenses for Veterinary 
Surgeons, Rules Concerning Wet-Nurses, Rules C nicer ning the 
Business of Ma^iufacturing or Dealing in Drugs ai d the Hand- 
ling of Drugs, Lazv Concerning Opmin, etc., etc., 

(7) Communications, 

Communications (kotsu) may be (i) communication by 
land and (2) communication by water. Communication by 
water is effected chiefly by means of ships. Japanese ships are : 

(1) Ships owned by the Japanese Government or by 
Japanese public offices ; 

(2) Ships owned by Japanese subjects ; 

(3) Ships owned by commercial companies which have 

their principal offices in Japan and of which all the 
partners (in the case of ordinary partnerships), all the 
partners with unlimited liability (in the case of limited 
partnerships and joint-stock limited partnerships), or 
all the directors (in the case of joint-stock companies), 
are Japanese subjects ; 

(4) Ships owned by juridical persons which have their 
principal offices in Japan and all the representatives of 
which are Japanese subjects ; 
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(5) Ships owned by limited partnerships formed in accor- 
dance with the provisions of the old Commercial Code 
of which all the partners are Japanese subjects. 

Ships other than those of Japanese nationality cannot 
engage in the carriage of goods or passengers between Japanese 
ports (coasting trade). Should ships other than those of Japanese 
•nationality hoist the national flag of Japan in order to pretend to 
the nationality to which they really do not belong, the shipmasters 
are liable to a fine of not less than one hundred j/m and not 
exceeding one thousand j/m, and in aggravating circumstances, 
the ships themselves are liable to confiscation. For the regula- 
tions concerning ships and for the control of manners, see the 
JCaze; Concem.ng Ships^ Laiv for the Encouragement of Ship- 
biAldtng, Regulations for Shipbuilding, Law Concerning the 
Inspection of Ships, Laiv Concerning Mariners, Disciplinary 
Law foY Mariners, Law Concerning Pilots, Law for the Preven- 
tion of Collisions at Sea, Laiv for the Encouragement of Navi- 
■ gallon, Laiv Concorning Rescues at Sea, etc. 

The organs of communication by land include railways, the 
telegraph, telephone, post, etc., which are regulated by such 
laws and regulations as the I.aiv Concerning the Construction of 
Railways, Laiv Concerning the Nationalisation of Railways, 
Law Concerning Private Railways, Laiv Concerning Raihvay 
Business, Postal Law, Telegraph Laiv, Rules Concerning the 
Telephone, etc. 

^ 

Among other important laws relating to internal adminstra- 
tion may be mentioned , the Laiv Concerning Forests, Law Con- 
cerning Breed Horses, Law Concerning Siockfarmers' Associa- 
tions, Game Law, Law Concerning Fishing, Insurance Law, 
Law Concerning Arable Land, Law Concerning the Extermina- 
tion and Prevention of Noxious Insects, Law for the Control of 
Manures, Law Concirning the Inspection of Silkworm Eggs, 
Mining Law, Laiv Concerning Chambers of Commerce, Law of 
Weights and Measures, Coinage Daw, Factory Law, etc. 
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SUB-SECTION 2. 

Military Administration {Gummu Gyosei). 

(i) The Military Service. 

. The military seiwice (Jieieki) is the duty of subjects in 
general to join the Army and the Navy in response to the call 
of the State {Constitution Art. 20). 

Military service is of the following kinds : — 

1. Standing service {jobi Jieieki) which includes (i) active 

service and (2) first or active reserve service. 

(1) Active service {gen-eki). — Male Japanese subjects 
enter upon active service on the attainment of 
full twenty years of age for a term of three years 
(or two years in the case of infantry) in regard to 
the Army, and four years in regard to the Navy. 
Persons who are seventeen years old and up- 
wards may, however, exceptionally join the active 
service with the permission of the fathers or 
mothers who exercise parental power over them. 

(2) First {or active) reserve service {yobieki). — Those 
who have gone through active service are placed 
on the first (or active) reserve list for a term of 
four years and four months in the case of the 
Army and three years in the case of the Navy. 
Those on the first reserve list are liable to be 
called out for exercise in service once a year for 
a term not exceeding sixty days and to respond 
to a roll-call once a year. 

2. Second reserve service {kobi-eki), — ^Those who have 

completed the standing service aforementioned are 
placed on the second reserve list for a term of ten 
years in the case of the Army and five years in the 
case of the Navy. They are bound to respond to 
calls in the same manner as those on the first reserve list. 
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3. Supplementary reserve service ijioju-cki). — Persons who 

have successfully passed the conscription examinations 
but who have not been required to join active service 
because of the limit set to the number of men fixed for 
active service are supplementary reservists {hoju-hel). 
Under ordinary circumstances, they are called out 
for the purpose of education for a term not exceeding 
150 days. They also are liable to calls under special 
circumstances. The term of this service is twelve 
years and four months in the case of the Army and 
one year in the case of the Navy. 

4. National service {kokumin-eki), — Persons who are not 

less than seventeen years and not more than forty 
years of age and who are not in any of the services 
mentioned above are placed on the national service 
list. National service is of the following two kinds : — 

(1) First national service {dai-ichi kokmnin-eki ), — 
This consists of persons who have completed 
second reserve service or supplementary reseiwe 
service in the case of the Army and those who 
have completed second reserve service in the case 
of the Navy ; 

(2) Second national service {daPni kokumin-eki ). — 
This consists of persons who are neither in active 
service, nor in any of the reserve services, nor in 
first national service, and who fall under any of 
the following numbers : 

1. Persons who by means of drawings have been 

excluded from supplementary reserve service ; 

2. Persons who fall short of the regulation stature ; 

3. Persons whose call v\as postponed because of 

sickness of such nature as rendered , them 
incapable of service and who are still unfit to be 
called out the following year ; 

4. Persons whose call was postponed because their 
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families could not maintain themselves if they 
were called, and in respect to whom the 
obstacle does not cease to exist even after the 
termination of three years ; 

5. Persons whose call was postponed, on account 
of their being abroad, until they attained thirty- 
two years of age. 

5. Volunteers ishigivan-hei ). — The kinds of volunteers 
are : — 

( 1 ) Persons who having attained full seventeen yeais 

of age voluntarily enter upon three years’ 
service ; 

(2) Volunteers for one year’s ser\dce : persons who, 
volunteer for this service must fulfil the follow- 
ing conditions : — 

1. That they are not less than seventeen years 

and not more than twenty-eight years of age ; 

2. That they are graduates of government schools 

or prefectural middle schools or persons who 
have successfully passed certain fixed exami- 
nations ; 

3. That they defray all necessary expenses ; 

4. That they have never been condemned to im- 

prisonment or a heavier penalty or have 
never been punished for gambling ; 

(3) Soldiers on active service for six weeks, to be 

which persons must possess the following quali- 
fications : — 

1, That they are not less than seventeen years 

and not more than twenty -eight years of 
age; 

2. That they are graduates of normal schools 

and occupy the position of teachere in Gov- 
ernment or public prirriary schools ; 

(4) Naval volunteers — these are persons who having 
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applied for permission to join the naval service 
have obtained such permission and been enter- 
ed in the list of naval volunteers. To be naval 
volunteers, persons must possess the following 
qualifications : — 

1. That they are not less than seventeen years and 

under twenty-one years of age as regards sea- 
men and engine men, not less than seventeen 
and under twenty-six years of age as regards 
carpenters, medical orderlies or cooks, and not 
less than sixteen years and under nineteen 
years of age as re^rds aspirants for the mili- 
tary band ; 

2. The following persons cannot volunteer for the 

Navy : — 

a. Those who are on first or second reserve 

service of the Army ; 

b. Those who come under*Art. 28 of the Con- 

scription Ordinance, that is,''persons who on 
the ground of attempted evasion of ‘.service 
have been called put withoutthe preliminary 
of drawing ; 

c. Those who have been condemned to imprison- 

ment or a heavier penalty or ‘punished for 
gambling ; 

d. The accused in criminal cases ; 

e. Insolvents {kasMbunsamha) or bankrupts 

{hasanshd) who have not obtained rehabilita- 
tion or their successors ; 

/. Those who having been adjudged insolvent 
{shindai-kagin) have not] completely per- 
formed .their liabilities, or their successors. 

3. The following persons cannot ber taken into ser- 
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vice even though they offer themselves for the 
same : — 

a. Those who are physically unsatisfactory ; 

b. Those who are not of good conduct and 

behaviour ; 

c. Those who are illiterate (uneducated) ; 

d. Others who are at all unfit for the work of 

naval men. 

Disabled or deformed persons are exempted from the duty 
to serve. For the following persons, the call is postponed (but 
persons for whom the call has been postponed must respond 
again to the call the following year) : — 

I Persons whose stature falls short of the required height ; 

2. Persons who are sick or convalescent and are incapable 

of labour ; 

3. Persons who are undergoing examination, or arc under 

detention, for offences which under the old Criminal 
Code involve a deprivation of, or suspension from, the 
enjoyment of civil rights : 

4. Persons whose families could not maintain" themselves if 

they were called out. 

Persons who are exempted from the call for service 
are : — 

1 . Persons who fall under No. i or 2 of the above and who 

are still unfit for service the following year ; 

2. Persons who fall under No. 4 of the above, and in 

respect to whom the obstacle does not cease even after 
the expiration of three years. 

Persons for whom the call is otherwise postponed are ; — 

I . In the case of persons who are students in govemnaent 
schools, prefectural normal or middle schools, or 
schools which arc found by the Minister of Education 
to be at least of the same grade as middle schools, the 
call is, on their application, postponed until they 
are full twenty-eight years old, [after which they are 
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liable to be called out without the preliminary 
of drawing ; 

2. li'or persons who are abroad (except in Korea, Russian 
Maritime Provinces, Russian Saghalien, China, Hong- 
kong and Macao) the call is, on their application, post- 
poned until they are full thirty-two years old. Should, 
however, they return home before they are thirty-two 
years old, they are liable to be called out without the 
preliminary of drawing. 

Officials who are employed in duties in respect to which 
others cannot be substituted for them, mayors and headmen, 
and treasurers of cities, towns and villages are not called out for 
exercises in service or for a roll-call, no matter whether they are on 
the second reserve list or on the supplementaiy reserve list. The 
same applies to members of assemblies organized by law, while 
the assemblies are sitting. 

(2) Military Burdens. 

Militaiy burdens {gunji futau) are legal compulsory 
burdens which are charged upon individual persons to meet 
military necessity ; they take the form either of pecuniary 
prestations or of limitations upon property rights. 

1. Requisition {chohatsu) {Ordinance Concerning Requisi- 
tions) is where, in time of peace or war, the military administra- 
tive authorities, in the exercise of the State's power of command, 
require the use or prestation of property or labour such as is 
necessary for military purposes. 

2. Limitations upon property in the strategic zone. — ^The‘ 
strategic zone {yosai-chitai) is the limited tract of land around 
various defensive structures built for the purpose of national 
defence ; and limitations are imposed as regards property exist- 
ing within such zone in order to ensure the effectiveness of the 
said defensive structures. Such limitations are imposed by law 
and not by administrative measures; therefore the State 
never pays compensation to the owners of properties in regard 
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to which these limitations are imposed. For details of this 
matter, vide the Lnw Concerning Strategic Zones, Further, 
Art. 4 of the Law Concerning the Protection of Military Secrets 
provides that persons who have surveyed, sketched, or photo- 
graphed naval stations, secondary naval stations, defended ports, 
forts, batteries, submarine stations, or other defensive structures 
built for the purpose of national defence, or taken notes of their 
condition, are liable to major imprisonment for a term of not less 
than one month and not exceeding three years, or a fine of not 
less than two yen and not exceeding three hundred yen.] 

SUB-SECTION 3. 

FinaxMCIAL Administration {Baimu gydsei). 

The Budget ( yosan) being valid only for the particular year 
in question, it must be revised year by year {C> .Uitution, Art. 
64). To this rule, however, there are tv^o exceptions, 
namely : — 

1. A continuing expenditure fund determined for a fixed 

number of years with the consent of the Imperial Diet 
to meet special requirements {ditto, Art. 68) ; 

2. Expenditures of the Imperial House : to these, the con- 

sent of the Imperial Diet is not required except in 
case an increase thereof be found necessary {ditto, Art. 
66 ). 

When the Budget is not brought into actual existence, the 
Budget of the preceding year is again carried out {ditto, ^Kvt. 

71)- 

The Budget has not the effect of law : it is enforced only in 
virtue of the Financial Law {KwaikeLHb), 

The revenue of the State consists of ( i ) the income from 
national properties, (2) the income from business carried on by 
the State, (3) taxes, (4) fees, (5) charges for use, (6) fines, (7) 
police fines, and (8) national loans. 

Taxes {soBci) are sums of money which are, for the pur- 
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pose of meeting the expenses of the State and in the exercise of 
the financial power of the State, collected by the State at a 
certain fixed rate, and that compulsorily and without any com- 
pensation whatever : they can be imposed only in virtue of law 
{Constitution, Art. 21 and Art. 62, i). The duty to pay taxes, 
and the methods of the collection thereof, are provided by the 
Ijxvo Concerning the Collection of National Taxes {LawT^o, 21 
of the year 1897). payment is not made even after the 

expiration of the term fixed therefor, a notice urging payment is 
despatched ; and if payment is still not made, the property of the 
party bound to pay is attached, except the items of property 
mentioned below, which cannot be attached ; — 

I. Clothes, bedding, furniture and cooking utensils which 
are indispensable for the living of the defaulter and 
members of his family living with him ; 

■ 2. Food and fuel and charcoal for one month necessary to 
the defaulter and members of his family living with 
him ; 

3. The legal seal and other seals which are necessaiy for 

professional purposes ; 

4. Articles which are deemed necessary for religious ser- 

vice or worship, tombs and burial grounds ; 

5. Genealogies and diaries and documents which are like- 

wise necessaiy to the defaulter’s family ; 

6. Uniforms or ritual or sacerdotal robes which are profes- 

sionally necessaiy ; 

7. Decorations and other marks of honour ; 

8. Books and tools which are necessary for the studies of 

the defaulter and members of his family living with 
him ; 

9. Inventions and manuscripts pot yet published. 

The most important laws and ordinances relating to taxa- 
tion are the Regulations Concerning the Land Tax, Income Tax 
Law, Business Tax Latv, Law Concerning Succession Taxes, 
Iaizv Concerning Sake Manufacture Tax, Laiv Concerning the 
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Beer TaXi Rules Concerning Soy Tax, Law Concerning Sugar Con- 
sumption Tax, Stamps Tax Law, Patent Medicine Tax La%v, Ijzw 
Concerning Customs LDuties, Laiv Concerning Tax upon Bourses, 
Imw Concerning Tonnage Dues, Law Concernmg Extraordinary 
Special Taxes, Law Concerning Tax on Flaying Cards, etc. 

Charges for use ishiyo-ryo) consist of compensation which 
is levied upon private persons for their use of structures owned 
by the State. Fees {tesuryo) are compensation paid by private 
persons for some advantage which they are to receive at the 
hands of the State. The creation or modification of fees need 
not always be fixed by law {Constitution, Art. 62, 2). More- 
over, though taxes are levied in view of the means of the parties 
bound to pay the same, such is not .always the case with fees. 
Fees are collected from specific persons who require certain acts 
of the authorities or desire to make use of structures owned by 
the authorities ; but taxes are levied upon persons in general. 

. National loans {kohisai) are obligations which are incur- 
red by the state, when taxes and other items of income are in- 
sufficient to meet expenses. In order to raise national loans, or 
in order to enter into such contracts involving charges upon the 
National Treasury as are not included in the Budget, it is 
necessary to obtain the consent of the Imperial Diet ( Constitution 
Art. 62, 3). 

SUB-SECTION 4. 

Administration of Foreign Affairs {givaimu gydsei.) 

For details of this branch of the administration, students are 
referred to the Regiilations for the Organisation of the Depart' 
ment of Foreign Affairs, Regulations for the Organisation of 
Consuls, Rules Concerning the Duties of Consuls {Imperial 
Ordinance Flo, 153 of the year 1900), Regulations Concerning 
the Duties of Consids {Law No. 70 of the year 1899), Treaties 
re the duties of consuls. Harbour Regulations of Open Ports, 
Rules Concerning Passports {Foreign Department 0rdi7tnnce 
No. I of the year 1907), etc. 
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CHAPTER IV. 

THE CRIMINAL CODE. 

{Law No. 45 of the year 1907.). 

The Criminal Code {Keihd) is the principal law which pro- 
vides for the punishment of offenders. Offences {tsnmi or han- 
.aai) are acts contrary to laws which provide for the iroposition 
of penalties ; therefore acts which do not constitute offences in 
one country and age (because no penalties are imposed in re~ 
spect thereto) may constitute offences in another country and 
age, if penalties are inflicted on their account. 

The subject (in a grammatical sense) of an offence is a pcr- 
sop, that is, a natural person who possesses capacity for criminal 
responsibility. A juridical person possesses no such capacity. 
Persons under fourteen years of age, and insane persons, possess 
no capacity for responsibility, therefore they are not criminally 
punishable even though they may commit criminal acts. Acts 
of deaf mutes are either not punished, or are punished more 
mildly than the acts of ordinary persons. For acts committed 
by weak-minded persons, the penalty is invariably reduced. 
Juridical persons are amenable to punishment only in virtue of 
special provisions of the law. 

Cases wh^re criminal acts are not punishable besides the 
above are : — 

(1) IF/ien they are done in oj'der to avert imminent danger. 
— This is provided in Art. 37 of the Criminal Code which reads ^ 

With regard to acts performed, under the stress of unavoidable 
necessity, for the purpose of saving from imminent danger the 
life, person, liberty or property of oneself or another, if the in- 
jury occasione4 by the said acts is not graver in degree than 
that which it was endeavoured to avoid, such acts are not 
punishable.” 

(2) When they are done in justifiable defence, that is, under 
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the stress of unavoidable necessity when one’s rights are impro- 
perly attacked by another, — The elements of justifiable defence 
{scito-boci) are as follows ; — 

{a) That the attack is imminent ; 

{b) That the attack is illegal ; 

(6’) That the attack is a harmlul act ; 

{(i) That the defensive act against the attack is done under 
the stress of unavoidable necessity — that is to say, be- 
cause there is no time to enable one to resort to* the 
protective power of the State, 

(3) When they are done either in the exercise of the penver of 

the State or in accordance 7 vith laws and ordinances ; ' 

(4) When they are done in the execution of one's lawful 
and proper business. 

The elements of formation of an offence are (i) that the 
perpetrator has acted with malicious intent, and (2) that the act 
is a criminal one. It is only in the case of accidental offences 
(as involuntary homicide) that criminal acts are punishable not- 
withstanding that they have been done without malicious intent. 

Offences may be classified in various manners : — 

(1) Intentional off ernes {yui-han) and unintentional offences 
{mui-han), — Offences which have been committed with the 
knowledge of their being productive of a certain result are in- 
tentional or deliberate offences : while offences which have been 
committed by mistake are unintentional offences. Unintentional 
or accidental offences are punishable only in virtue of special 
provisions of the law {Criminal Code, Art. 38). 

(2) Positive offences {sakui-han) and negative offences 
{fu-sakid-han). — Offences which consist in infractions of pro- 
Iiibitory provisions are positive offences (culpable actions), while 
offences which consist In disobedience to commands to do 
something are negative offences (culpable omissions). To kill 
or wound persons or rob them of property are positive offences, 
while to omit to pay taxes or to evade the duty to serve in the 
Army or Navy arc negative offences. There are, however, 
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cases where . the question of whether an omission constitutes an 
offencfe or not depends on who the person is who has omitted 
to act. To omit, for example, to rescue a child about to be 
drowned constitutes an offence in a father, brother, or any other 
person who is bound to exetcise supervision over the child or 
a police constable, but not so in any other person. 

3. Consummated o-ffences {kisuidian), non-consnimnated 
offences {misui~han) and abandoned offences {chushi-han). — A 
nqn- consummated offence is where a criminal act has been com- 
mitted without being attended with the expected result ; a con- 
summated offence is where a criminal act has been attended with 
the expected result ; and an abandoned offence is where the 

'criminal himself has voluntarily prevented the act from being 
attended with the expected result. {Criminal Code, Arts. 43 and 
44.) A non-consummated offence may be either (i) a com- 
menced, but not consummated offence (as when a person has 
. been prevented from robbing another of goods because of his 
having been caught by a third person in the act), or (2) an 
executed but not consummated offence (as ■ when a person has 
poisoned another but the poison has proved abortive because 
tlie latter has taken an antidote in time). 

4. Offences involving a single offender {tandoku-hari) and 
offences involving two or more offenders ikyo-han'). — In the case 
of an offence involving two or more offenders, the offenders 
may , sometimes be all principals {sei-hari) and sometimes one or 
more of them may be accomplice (s) or instigators (s). An 
instigator {kydsasha) is dealt with after the example of the prin- 
cipal offender ; and a person who has instigated an accomplice 
(Julian) is dealt with after the example of the accomplice. On 
an accomplice, the penalty for the principal offender is inflicted 
in a mitigated form. 

5. Independent offences (ichiBai-haii) and concurrent {uniled) 
offences {beigd-han). — Independent offences are offences which 
are dealt with each independently of the other. Concurrent 
offences are offences which are dealt with unitedly. An offence 
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wliich has been committed before a penal judgment for another 
offence has become irrevocable constitutes a concurrent offence 
together with the other offence. An offence comraited after a 
judgment for another offence committed by the same person 
has become irrevocable is an independent offence. If among 
concurrent offences one is punishable with death, peipetual 
penal servitude or perpetual imprisonment, the penalties for 
the other offences (with the exception of fines, police fines 
and confiscation) are not imposed, If among concurrent 
offences there are two or more offences punishable with 
limited penal servitude or limited imprisonment, the maximum 
term of penal servitude or imprisonment imposable for the con- 
current offences is the maximum term of the penalty for the 
roost serious of the offences increased by one-half ; but it must 
not exceed the total of the maximum terms of the penalties 
inflictable for the several offences {Criminal Code, Art. 47), 

6. Instantaneous offences {sokusei-han) and continuous 
offences {keizoku-han ), — A continuous offence is an offence 
composed of a criminal act the commission of which is of some 
duration, as when a child is starved for several consecutive days. 
The offence contemplated in Art, 186 of the Code (that is, to 
make a regular practice of wagering or gambling) is also an 
offence of this kind. The period of prescription against public 
action against a continuous offence (and also against an offence 
composed of successive acts' as mentioned below) commences to 
run on the day when the criminal act ceased (or when the last 
of the successive acts was committed), 

7. Offences consisting each of a single act {tanko-han) and 
offences consisting each of several successive acts {renzohu-han ). — 
In case several successive acts all constitute the same offence, 
such successive acts are dealt with as fomiing an offence 
{Cnminal Code, Art. 55). 

8. Flagrant offences {genko-han) and non-fiagrant offences 
{hi~genkd-haii ), — A flagrant offence is an offence that is discover- 
ed at the moment of committal or immediately after, while a 
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non-flagrant offence is one discovered some time after its com- 
mittal {Code of CriminaL Procedure-, Art. 56 et seq.). 

g. Ordinary offences {fiitsTdian) and special offences {fokn- 
betsu-haii). — Ordinary offences are offences specified in the 
Criminal Code and special offences are those contemplated in 
special laws. 

10. Isolated offences (tan-han) and “ 7'^epeated offences ” {rni- 
/mn). — If a person who was condemned to penal servitude again 
commitSj within two years from the day on which the executioh 
of the penalty was completed or remitted, another offence 
punishable with limited penal servitude, such offence is regarded 
as a “ repeated offence ” and a heavier penalty than usual is 
inflicted in respect to the same {Criminal Code, Art. 56 et seq,). 

A penalty {kei or keibatsu) is a measure by which the State, 
in accordance with the law, deprives an offender of some ad- 
vantage which he legally enjoys, because of the offence he has 
committed. The classes of penalties are : — 

1. JYmcipal penalties {shukei, that is, penalties one or more 

of which must always be inflicted for an offence) : — 

( 1 ) Death {shikei) ; 

(2) Penal servitude {choeki), imprisonment (kinko) 

and detention {koryu) ; 

(3) Fines {bakkhi) and police fines {Invaryo). 

2. Supplementary penalty {fuka-kei, that is, a penalty 

which is imposed together with some principal pe- 
nalty). — There is only one penalty of this kind in 
Japan and that is confiscation {bosshii). The following 
objects may be confiscated, provided always that they 
belong to the offender himself ; — 

(1) Objects which have constituted the criminal act ; 

(2) Objects which have been used or intended to be 
used for the committal of the criminal act ; 

(3) Objects originating from, or acquired by means of, 
the criminal act. 
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The causes for which power to impose a penalty is ex- 
tinguished are as folio ws : — 

(1) The death of the offender. 

(2) Anmesty {taisha), — ^By amnesty, the effect of law in 

regard to an offence is extinguished by the supreme 
power of the Emperor, and so an offender who has 
been included in an amnesty is not only no longer 
liable to punishment but may commit another offence 
without being dealt with as being guilty of a repeat- 
ed offence/' 

(3) Special pardon {tokushd). — By this, the offender is, by 
’ the supreme power of the Emperor, relieved from the 

penalty imposed on him by an irrevocable judgment ; 
but it has not the effect of extinguishing the validity of 
the said Judgment, and so if he should commit a cer- 
tain offence again within a certain period of time, he will 
be dealt with as being guilty of a ‘‘ repeated offence.” 

(4) Rehabilitation {fukken). — This is another act of supreme 

power by which the offender is enabled to recover the 
capacity of which he has been deprived by a penal 
judgment. Thus, rehabilitation means the enjoyment 
of a privilege for the future, and it has no retroactive 
effect to efface the offence committed in the past. 

(5) Prescription {jiko). — ^This is the expiration of a certain 

time in virtue of which the offender is relieved from 
the execution of penalty. Prescription is acquired 
when the execution of the penalty has been evaded 
during the following respective terms, calculated from 
the time when penal judgment became irrevocable : — 

1 . Thirty years for the death penalty ; 

2. Twenty years for perpetual penal servitude or 

perpetual imprisonment ; 

3. Fifteen years for limited penal servitude or limited 
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imprisonment''^ for a term of ten years or up- 
wards, ten years for ditto for a term of three 
years or upwards, and five years for ditto for 
a term of less than three years ; 

4. Three years for fines ; 

5. One year for detention, ]:>olice finest or con- 

fiscation. 

There are cases where notwitlistanding that a penal judg- 
ment has become irrevocable, the execution of the penalty is 
postponed. This is what is called a suspension of execution of 
penalty {shihku yuyo, {Criminal Code, Art 2.^ ct seq. and Re 
Suspension of hxeciiiion of Penalties {Las-O No. 70 of the year 
1905] based on the Berenger model). When the following 
persons have been sentenced to penal servitude or imprisonment 
for a term of two years or less, the execution thereof may, 
according to the circumstances of their respective cases, be 
suspended during a period of time of not less than one year and 
not exceeding five years from the day on which judgment has 
become irrevocable {Criminal Code, Art. 25) : — 

1 . Persons who have never been previously condemned to 

imprisonment or a graver penalty ; 

2. Persons who, while they have been condemned to im- 

prionment or a graver penalty, have not been again 
, condemned to imprisonment or a graver penalty 
during seven years from the day on which the execu- 
tion of the penalty was either completed or remitted. 

The sentence suspending the execution of the penalty is to 
be cancelled {Criminal Code, Art. 26) : — 

I If a further offence has been committed during the term 
of suspension and the offender has been condemned to 
imprisonment or a graver penalty ; 

2, If the offender has been condemned to imprisonment or 

* Limited penal servitude or imprisonment is from i month to 15 
years. 

t A- police or minor fine is from 10 sen upwards and under yen 20. 
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a graver penalty for another offence committed prior 
to the pronouncement of the sentence of suspension ; 

3. If (with the exception of the case mentioned in No. 2_ of 
the preceding Article (that is. Art. 25 for which see 
above) it is discovered that the offender was, prior to 
the pronouncement of the sentence of suspension, con- 
' demned to imprisonment or a graver penalty for 

another offence. 

When a sentence of suspension is cancelled, the term of the 
[jenalty is computed from the day on which the judgment of 
cancellation has become irrevocable. In case, however, the term 
of suspension has expired without the sentence being cancelled, 
the penal judgment becomes null and void ( Criminal Code, Art. 
27). 

A suspension of execution is, cither on the demand of the 
Public Procurator or ex officio, pronounced by the Court simul- 
taneously with the penal judgment. Against a sentence of sus- 
pension, the Public Procurator may make an appeal. 

If a person who has been condernnec^ to penal servitude or 
imprisonment manifests an appearance of amendment, a ticket-of- 
leave may be granted by an administrative measure after the 
lapse of one third of the whole term in the case of limited penal 
servitude or limited imprisonment, or of ten years in the case of 
perpetual penal servitude or perpetual imprisonment. This is 
called “ provisional libemtion {kari-shulsiigo/m) {vide Cfimmal 
Code, Art. 2% et saj.'). 

Release on ticket-of-leave may be cancelled ; 

1. If the condemned has committed a further offence during 

the term of his liberation on a ticket-of-leave and been 
. sentenced to a fine or a graver penalty ; 

2. If the condemned has been sentenced to a fine or a 

graver penalty for an offence committed prior to his 
liberation on a ticket-of-leave ; 

3. If the condemned having been condemned to a fine or a 

graver penalty for another offence prior to his libera- 
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tion on a ti'ckct-of-leave, such penalty is to be ex- 
ecuted ; 

4. If the condemned contravenes the regulations for control 
of persons liberated on tickets of-Icave, 
iVs for the penalties which arc inflicted for various offences, 
they arc [provided in Book 2 of the Criminal Code of which we 
must here necessarily content ourselves with reproducing merely 
the headings of the several chapters in order to give an idea of 
their contents : — 

Chapter r . Offences against the Imperial blouse ; 

„ 2. Offences against the internal safety of the 

State ; 

„ 3. Offences against the external safety of the 

State. 

„ 4. Offences against national intercourse ; 

„ S. Interference with the exercise of public 

functions ; 

,, 6. Kseape (of prisoners) ; 

,, 7. Concealment of offenders and suppression 

and destruction of proofs of guilt ; 

,, 8. Riots and disturbances ; 

„ 9. Arson and accidental conflagration ; 

„ 10, Offences relating to inundations and watcr- 

utiilty ; 

„ II. Destruction of and damage to means of com- 
munication ; 

12. Violation of domicile ; 

,, 13. Betrayal of secrets ; 

„ 14. Offences relating to opium ; 

„ 15. Offences relating to drinking water ; 

„ 16. Counterfeiting of money ; 

„ 17. Forgery of instruments ; 

„ 18. Forgery of valuable securities ; 

„ 19. Forgery of seals ; 

„ 20. Perjury; 
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Chapter 

21. 

False accusation ; 

n 

22. 

Indecency, fornication and bigamy ; 

^ j 

23- 

.Gambling and lotteries ; 


24. 

Offences relating to places of religious wor- 
ship and cemeteries ; ^ 

n 

25. 

Offences committed by public servants in 
the exercise of their functions ; 

>> 

26. 

Homicide ; 


27. 

Wounding ; 

)> 

28. 

Accidental homicide or wounding ; 

3 i 

29. 

Abortion ; 


30- 

Abandonment (of children, the aged or 
sick) ; 

)) 

31* 

Illegal arrest and false imprisonment : 

j) 

32. 

Threats ; 

J) 

33- 

Abduction and kidnapping ; 

a 

«34. 

Libel ; 

i) 

35- 

Offences against credit and business ; 

}) 

36. 

Robbery and theft ; 

>> 

37- 

Fraud and blackmail ; 


38. 

Embezzlement and misappropriation ; 


39. 

Offences relating to stolen or otherwise ill- 
gotten goods ; 

n 

40. 

Injuries to, and concealment of, property. 


An idea of the standards of punishment adopted may be 


gleaned from following resume : — 

(1) Attempt on the life of the Emperor, etc., capital 
punishment ; Ihe majeste or insult towards a member of the 
Imperial Family, penal servitude of from 2 months to 5 years. 

(2) Insurrection, (ringleaders) capital punishment or per- 
petual imprisonment, (participants in conspiracy and commandants 
in the insurrectionary body) perpetual imprisonment or imprison- 
ment of from I to 10 years, (ordinary followers) imprisonment 
of less than 3 years. 

(3) Conspiring with a foreign power and causing the latter 
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to commence hostilities against the Empire or joining an enemy 
in fighting the Empire^ capital punishment ; acting as a spy for 
an enemy, capital punishment or penal servitude — perpetual or 
for not less than S years. 

(4) Violence or intimidation on a foreign sovereign or pre- 
sident sojourning in Japan, penal servitude of from i to 10 years : 
insult to the same, penal servitude not exceeding 3 years ; 
violence or intimidation on foreign diplomatic representatives, 
penal servitude not exceeding 3 years ; insult to the same, penal 
servitude not exceeding 2 years. 

(5) Obstructing public officials in the discharge of their’ 
duties, penal servitude or imprisonment not exceeding 3 years ; 
breaking or destroying seals or marks of attachment (seizure) 
affixed by public officials, penal servitude not exceeding 2 years 
or a fine not exceeding yen 300. 

(6) Escape (of a prisoner), penal servitude not exceeding 
I year. 

(7) Harbouring escaped prisoners or offenders, penal 
servitude not exceeding 2 years or a fine of not exceeding yen 
200. 

(8) Riot and disturbance, (ringleaders) penal servitude or 
imprisonment of from i to 10 years, (leaders and commandants) 
penal servitude or imprisonment of from 6 months to 7 
years, (followers) a fine not exceeding yen 50. 

(9) Arson committed againt dwelling houss, capital pun- 
ishment or penal servitude — perpetual or for not less than 5 
years ; burning dwelling houses belonging to others by fault or 
negligence, a fine not exceeding 300. 

(10) Causing an inundation to the destruction of, or damage 
to,^ dwelling houses, trains, etc., capital punishment or penal 
servitude perpetual or of not less than 3 years ; causing ditto by 
fault or negligence, a fine not exceeding yen 300. 

(11) Destruction of, or obstruction of traffic on, a public 
road, water-way or bridge, limited penal servitude not exceed- 
ing 2 years or a fine not exceeding yen 200. 
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(12) Invasion of an inhabited or guarded house, etc., penal 
servitude not exceeding 3 y^ars or a fine not exceeding yen 
50, 

(13) Opening of sealed letters, penal servitude not exceed- 
ing I year or a fine not exceeding 200 ; disclosure of secrets 
of clients by doctors, lawyers, etc., penal servitude not exceed- 
ing 6 months or a fine not exceeding yen 100. 

(14) Importing, manufacturing or selling opium, penal 
servitude of from 6 months to 7 years ; importing, manufactur- 
ing or selling instruments for opium smoking, penal servitude of 
from 3 months to 5 years ; smoking opium, penal servitude not 
exceeding 3 years ; possessing opium or instruments for opium 
smoking, penal servitude not exceeding i year. 

(15) Pollution of drinking water, penal servitude not ex- 
ceeding 6 months or a fine not exceeding 50 yen ; pollution of 
drinking water supplied to the public by means of water works, 
penal servitude for 6 months to 7 years. 

(16) Counterfeiting or altering current coins, paper money 
or bank-notes with intent to utter the same, penal servitude — 
perpetual or for not less than 3 years. 

(17) Forgery of a public instrument with intent to utter 
the same, penal servitude of from i to 10 years; forgery of a 
private instrument with intent to utter the same, penal servitude 
of from 3 months to 5 years, 

' (18) Forgery of valuable securities with intent to utter the 
same, penal servitude of from 3 months to i o years. 

(19) Forgery of the seal or signature of a, public office pr 
official with intent to utter the same, penal servitude of from 3 
months to 5 years; forgery of the seal or signature of a pidvate 
person with intent to utter the same, penal servitude not ex- 
ceeding 3 years. 

(20) Perjury, penal servitude of from 3 months to 10 years. 

(21) k'nlse accusation, ditto. 

(22) Rape, limited penal servitude of not less than 2 years : 
adultery, penal servitude not exceeding 2 years ; bigamy, ditto. 
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(23) Gambling or betting, a fine not exceeding _;'(?« 1,000 ; 
habitual indulgence in gambling or betting, penal servitude not 
exceeding 3 years ; issue of lottery tickets, penal servitude not 
exceeding 2 years or a fine not exceeding yen 3,000 ; acting as 
an agent in selling lottery tickets, penal servitude not exceeding 

1 year or a fine not exceeding yen 2,000. 

(24) Insulting act against a temple, church, etc., penal ser- 
vitude or imprisonment not exceeding 6 months or a fine not 
exceeding yen 50 ; violation of interment, penal servitude not 
exceeding 2 years. 

(25) Abuse of power by public officials so as to cause a 
person to do an act which he is not bound to do or hinder him 
from doing an act which he is entitled to do, penal servitude or 
imprisonment not exceeding 6 months ; arrest or imprisonment 
of persons in abuse of power by judges, public procurators, 
police officials, etc., penal servitude or imprisonment of from 6 
months to y years ; violence towards, or ill-treatment of, accused 
persons by ditto in the exercise of their functions, penal servitude 
or imprisonment not exceeding 3 years ; taking of bribes by 
public officials, penal servitude of from i to 10 years ; deliver- 
ing, offering or promising bribes to public officials, penal ser- 
vitude not exceeding 3 years or a fine not exceeding yen 300. , 

(26) Homicide, capital punishment or penal servitude per- 
petual or of not less than 3 years. 

(27) Wounding, penal servitude not exceeding 10 years or 
a fine not exceeding yen 500. 

(28) Accidental wounding, a fine not exceeding yen 500 ; 
accidental homicide, a fine not exceeding 1,000. 

(29) Abortion (effected by the woman herself), penal ser- 
vitude not exceeding i year, (by another person at the request 
or with the consent of the woman) penal servitude not exceeding 

2 years, (by a doctor, midwife, etc.) penal servitude of from 6 
months to 5 years, (by another neither at the woman’s request 
nor with her consent) penal servitude of from 6 months to 7 
years. 



THE CRIMINAL CODE. 


205 


(30) Desertion of a child, an aged or sick person, etc., 
penal servitude not exceeding i year, (when the offender is a 
person who is legally bound to protect such person) penal 
servitude of form 3 months to 5 years. 

(31) Illegal arrest or imprisonment (by an ordinary person), 
penal servitude of from 3 months to 7 years. 

(32) Threats, penal servitude not exceeding i year or a 
fine not exceeding jv/z 100, 

(33) Abduction or kidnapping of a minor, penal servitude 
of from 3 months to S years ; ditto of a person with a view to 
profit, an indecent act or marriage, penal servitude of from i to 
10 years ; ditto for the purpose of transporting him or her out 
of the Empire, limited penal servitude of not less than 2 years. 

(34) Libel by a public exposure of facts, whether true or 
false, penal servitude or imprisonment not exceeding i year or 
a fine not exceeding* yen 500 ; insult in public, detention or a 
police fine. 

(35) Injuiring or obstructing the credit or business of 
another by disseminating false reports or by means of fraudulent 
stratagems, penal servitude not exceeding 3 years or a fine not 
exceeding 1,000. 

(36) Larceny, penal servitude not exceeding 10 years ; 
robbery, limited penal servitude of not less than 5 years, 
roberty and wounding or rape, penal servitude perpetual or of 
not less than 7 years ; robbery and homicide, capital punishment 
or perpetual penal servitude. 

(37) Fraud, penal servitude not exceeding 10 years; 
blackmail, ditto. 

(38) Misappropriation of goods belonging to another and 
held in one’s possession (not in the course of one’s business), 
penal servitude not exceeding 5 years ; (in the course of one’s 
business), penal servitude of from i to 10 years. 

(39) Receipt of stolen goods, penal servitude not exceed- 
ing 3 years ; transmitting, receiving deposit of, buying, or acting 
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as intermediary in the disposal of, stolen goods, penal servitude 
not exceeding lo years and a fine not exceeding yen i,ooo. 

(40) Destruction of documents for the use of a public 
office, penal servitude of froiii 3 months to 7 years ; destruction 
of documents belonging to other (private) persons and affecting 
rights or duties, penal servitude not exceeding 5 years ; destruc- 
tion of buildings or ships belonging to another, penal servitude 
not exceeding 5 years ; concealment of letters belonging to 
another, penal servitude or imprisonment not exceeding 6 months 
or a fine not exceeding yen 50. 


CHAPTER V. 

THE CIVIL CODE {Mimpb). 

The Civil Code (which was promulgated on 27th April 
1896 and enforced on and after 1 6th July, 1898) determines 
rules applicable to private laws in general. The provisions of 
the Civil Code, however, do not all partake of the nature of 
private law, for provisions partaking of the nature of public law 
arc also included in the ,Codc when they arc so intimately con- 
nected with provisions of private law that one cannot be separat- 
ed from the other, or when it is more convenient to insert them 
in the Civil Code. 

The present Civil Code is compiled after the German model, 
and consists of five Books arranged in the following sequence, 
namely, (i) General Provisions, (2) Real Rights, (3) Obligations, 
(4) Relatives and (5) Succession. 

SECTION I. 

General Provisions {sosohi). 

The constituent elements of a right {leenri)ises:Q. (i) its subject 
(phitai) and (2) its object {mohdeki). The subjects of rights 
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arc either natural or juridical persons, while the objects of rights 
arc persons, things or acts of persons. 

The acquisition, loss and alteration of rights are due to acts 
(intentional actions of persons) or events (phenomena which 
occur independently of the intention of person's). Acts of which 
the object is to create an effect recognized by private law are 
called " juristic acts ” {horiisu-koi). Of all events, that which 
has most to do with the acquisition and loss of rights is the lapse 
of time. In the Book of General Provisions, therefore, provi- 
sions are included in regard to (i) natural persons, (2) juridical 
persons, (3) juristic acts, (4) periods (terms) and S prescription. 

SUB-SECTION I. 

Persons ok Natural Persons {hito or shhenjin). 

Though various restrictions are imposed in regard to public 
(civic) rights, private rights {shikeii) are enjoyed by all persons. 
The enjoyment of private rights commences at birth (Art. i ) 
and ends at death. 

Foreigners are also enabled to enjoy private rights, subject, 
however, to certain restrictions which arc imposed (owing to the 
inherent conservatism of human nature, which fails to recognize 
the oneness . of humanity !) by laws and ordinances or treaties 
(Art. 2). 

Though all persons enjoy private rights, it does not follow 
that all persons arc authorized to exercise the same. Persons 
who have not the legal capacity to do acts in the exercise of 
private rights are “ incapacitated persons ” {viu-ndryoknsha). It 
should, however, be borne in mind that the provisions relating 
to incapacitated persons have not any interdictory meaning, but 
that they aim at the proteefion of such persons. In the Civil 
Code, there are four kinds of incapacitated persons, namely : — 

I. Mmors-{ini-scinen-sIia), that is, persons who are under 
twenty years of age. It is as a rule necessary for minors to 
obtain the consent of their legal representatives in order to do 
juristic acts. 
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2. Incompetent ]^ci‘sons ikmjhan-sha). — A person who is in 
an habitual state of unsound mind is adjudged incompetent by 
the Court on the applic’ation of (a) certain special person (s). A 
person in regard to whom such adjudication has been made is 
an incompetent" person. For an incompetent person a guar- 
dian is appointed in order to protect him and manage his pro- 
perty, and represent him in juristic acts relating to property. 

3. Qiiasi-incompetent persons {fun-kinjisansha), — A per- 
son of weak intellect, or a deaf, dumb or blind person or a 
spendthrift is a “ quasi-incompetent " person when he is ad- 
judged so by the Court on the application of (a) certain 
specife person (s). A quasi-incompetent person must obtain 
the consent of the curator, under whose care he is placed, in 
order to do certain important acts relating to property (Art. 1-2). 

4. Maniedivomenitsnma or sai\ — Owing to a popular 
illusion, which is a, relic of an unenlighteaied age and time, it is 
supposed to be necessary for the maintenance of order in a 
family, tliat a married woman should submit to the authority of 
her husband. It is therefore provided that in order to do cer- 
tain specific acts {vide Art. 14) a married woman must obtain 
the permission of her husband. 

In case any of the incapacitated persons mentioned above 
has done a juristic act, in the exercise of his or her discretion 
and in contravention of the provisions of the law, such act is not 
invalid but may be cancelled.* 

The domicile {jnslw) is of great importance in respect of 
various legal relations. The principal place where a person lives 
s his domicile (Art. 21) ; and if his domicile is unknown^ the 
place of his residence is regarded as his domicile (Art. 22). 
Under the present system, a person must always have a domicile, 
but never more than one. 

When a person leaves his domicile or place of residence 
and there is no person to manage his property, it may engender 


* Vide P. 214. 
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great loss not only to the owner or Jiis heir but to national * 
economy also. The Code, therefore, provides necessary 
arrangements for the management of property in such a predica- 
ment (Arts. 25 to 29). 

In case a person is long absent and it is unknown whether 
he is alive or dead, it is not sufficient that there arc arragements 
for the management of his property ; but it is further necessary 
in the public interest that the legal position of the absentee' 
should be settled and the legal relations of the persons interested 
in him with regard to property and relationship determined once 
for all. Hence the system of adjudication of disappearance 
(s/iissd). If it is uncertain for seven years (or three years under 
certain special circumstances, such as war, shipwreck, etc.) 
whether an absent person is alive or dead, an adjudication of 
disappearance is made by a Court on the application' of ^y per- 
son interested. Such person is legally considered as having died 
at the expiration of the term above specified, and all legal rela- 
tions in which he is involved are settled accordingly (Arts. 

30-32). 

SUB-SECTION 2. , ; 

Juridical Persons {ho jin). 

Juridical persons {hdjin') are organizations which are, by a 
fiction of law, regarded (to a certain extent), in the same light as 
natural persons. Juridical persons are classified into ( i ) public 
and (2) private juridical persons. Public juridical persons {kohd- 
jin) are a subject to be dealt with under public law and with 
which the Civil Code has nothing to do. Private juridical 
persons {shihojin) are subdivided into (i) associations {shadan 
or aggregates of natural persons for certain common objects or 
ends) and (2) foundations {saidan or aggregates of property 
for certain purposes — juridical persons created invariably for 
the promotion of the public good). 

Private juridical persons may also be classified into (i) juri- 
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dical persons for the pujplic good and (2) juridical persons for 
profit. The most important of juridical persons for profit are 
companies {kwaisha)^ the provisions relating to which are re- 
served entirely for the Commercial Code, so that the juridi- 
cal persons with which the Civil Code is concerned are 
confined to juridical persons for the public good, for the Code 
further provides that associations for profit are to be governed 
by the provisions of the Commercial Code relating to com- 
panies. 

Juridical persons are constituted in accordance with the 
provisions of the law and with the permission of the authorities . 
It is also necessary to determine their constitution by Articles of 
Association — teikan (in case of associations) or Acts of Endow- 
ment— (in case of foundations). 

A "^juridical person thus created enjoys rights and is 
subject to duties in conformity with laws and ordinances within 
the scope of its object as determined by its Articles of Associa- 
tion or Act of Endowment. A juridical person must register 
certain particulars at the place of each office within two weeks 
from the date of creation (Arts 45 and 46). 

A juridical person can act and operate only through 
natural persons. It must appoint one or more directors who 
represent the juridical person and attend to its affairs, Com- 
prehensive as the authority of these directors is, and including 
as it does all matters coming within the scope of its object, it is 
usually necessary that they should be placed under the super- 
vision of one or more inspectors, though it is within the 
discretion of each juridical person to decide whether an inspector 
should be appointed or not (Art. 59). An association has 
another organ in the general meeting {sdkwai), that is, the general 
meeting of all its members, which is the highest organ by 
which the intention of the juridical person is determined (Arts. 
60-65). 

The business of a juridical person is subject to the super- 
vision of the competent authorities. A juridical person loses its 
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existence by dissolution, of which the causes are specified in the 
law (Art. 68). When a juridical person is dissolved, its property 
goes to the persons designated by the Articles of Association or 
Act of Endowment. If no such disignation has been made by 
the Articles of Association or Act of Endowment, the directors 
may, with the permission of the competent authorities and (in 
the case of an association) agreeably with the resolution of a 
general meeting, dispose of the property for an object similar to 
that of the juridical person. Property which is not disposed of 
in any of the ways above mentioned goes to the National 
Treasury {Fiscus). 

In case a juridical person is dissolved, its pending business 
must be wound up, — that is, there must be a liquidation {seisan). 
For the purpose of liquidation, a dissolved juridical peason is 
deemed to continue in existence until the conclusion of such 
liquidation. 

With the exception of states, administrative divisions of 
states and commercial companies, and also of those specially 
recognized by law or treaty, foreign juridical persons are not 
recognized in Japan, 

Foreign juridical persons recognized in Japan enjoy only 
the same rights as juridical persons of a similar nature formed 
in Japan ; but they cannot enjoy rights such as cannot be 
enjoyed by foreigners generally, except otherwise specially 
provided in laws or treaties. 

SUB-SECTION 3. 

Things {tnond) 

Things (mono) in the sense of the Code are confined to 
material things, in order that things may Be distinguished 
from rights and other immaterial things. In former days, 
human beings were also regarded as “ things ; ” but such is not 
the case now. A thing must be something that has an indepen- 
dent existence ; and so part of a thing is not a “ thing.” 
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■ ■ The produce of a thing is called its fruits (hc'q//^s2i), which 

may be either natural or legal. The produce reaped from 
the use of a thing is “ natui'al fruit/’ while money or something 
else which is received as compensatioji (consideration) for the 
use of things is legal fruit.” Natural fruits belong to the 
person who has the right ,of reaping them at the moment of 
their separation from the principal thing, while legal fruits are 
acquired according to the number of days of the period of time 
during which the right of reaping them exists (Art. 89). 

SUB-SECTION 4. 

Jwisiic Acts {Jioritsii-kdi) 

: . -A juristic act is- an expression of intention whose object is 
to create an -effect recognized by private law. . The elenients of 
a juristic act are (i) that the party or parties have capacity, (2) 
that it has an object protected by the law and (3) that there is 
air cxpij*ession of intention. To explain this in greater detail : — 
(i.) Capacity {voKyoku) means capacity , of .action, that is, 
the legal capacity to do the act in question. . - , 

(2) Objept protected by law {hdritsti. .no- /isgo-sitruanoku- 
the nature- of a juristic act should be-,i,s a matter 
which is, as a. rule, left to the discretion of the party or parties 
concerned to decide ; but. juristic acts which have unlawfu.l 
objects in view ought not to be protected by law. • The Code, 
therefore, provides that a juristic act whose object is contrary to 
public order or good morals is void. It is hardly necessary to 
add that a juristic act is also void when its object is one which 
is expressly forbidden by law or ordinance. 

.(3) Expression of intention {is/n-kydji).-~An inten- 
tion i produces’, no legal effect unless it is either ex- 
pressly ior .impliedly expressed ; and ii| case the intention and 
expression-do not agree, a greater measure of importance is 
attached by the Japanese Code to the expression. The provi- 
sions of the Code as to cases where intention and expression are 
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not in accord with each other cover (i) cases of mental resei*va~ 
tion (Art. 93), (2) cases of fictitious expression of intention (Art. 
94)) (3) cases of a mistake in the essential elements of the act 
(Art. 95) and (4) cases of fraud or compulsion (Art. 96). 
k As to the time when an expression of intention to another 
person takes effect, the principle laid down in the Code is that 
2/iUr abseiites an expression of intention takes effect when the 
notification thereof reaches the other party ; but there are vari- 
ous exceptions to this rule. 

Though juristic acts are usually done by the parties 
themselves, it is impossible for all sorts of acts to be invariably 
■ attended to by the parties themselves, therefore representation is 
permitted except in regard to certain specific acts. 

Representation idain) is a legal relation in which an 
expression of intention made by one person (the representative) 
takes effect directly for or against another (the principal). Re- 
resentation may be either legal or voluntary. Legal repre- 
sentation is a relation of representation which is called into being 
by operation of law or by order of a court. Voluntary repre- 
sentation is a relation of representation which is called into being 
by an expression of intention (mandate). 

The authority of a legal representative is determined by 
the law to which the relation of representation owes its existence, 
wlrile the authority of voluntary representatives is determined by 
♦ » their respective acts of authorization (powers of attorney). A 

representative whose authority is not thus specifically fixed 
possesses only authority to do (1) acts of preservation and (2) 
acts whose object is the utilization or improvement of things 
which form the subject-matter of representation, but within the 
limits of not changing their nature (Art. 103). 

Powers of representation are extinguished by (i) the death 
(or dissolution) of the principal, (s') the death, “ incompetency,”* 
or bankruptcy of the representative and (3) the termination of 


* Vide P. 208. 
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the mandate (this latter only in case of voluntary representa- 
tion). 

An entirely void act never acquires validity ; it does not 
become effective by ratification : but if the party concerned' has 
ratified it knowing it to lac void, he is deemed to have performed 
a new act (Art. 1 19), 

A voidable act is an act whiclj comes into legal existence 
and takes effect, but of which, owing to some defect or other, 
the effect can be extinguished as from the moment of the act. 
When a voidable a.ct has been annulled, it is regarded as having 
been void ab iniiio. A voidable act is, however, deemed to be 
valid ah iniiio when it has been ratified ; and it can no longer be 
annulled — that is, ratification in this case means the waiving of 
the right of cancellation. 

A person making an expression of intention may restrict the 
legal effect of such expression of intention by (i) a condition or 
(2) a time-limit. 

A condition {joken) is a subjectively uncertain fact on which 
the validity of the juristic act (to which it is attached — that is, 
the taking effect or termination of the juristic act — is made to 
depend. A condition need not be a fact that is really and 
actually uncertain, and it suffices if it is a fact which, though' 
certain in fact, is uncertain to the knowledge of the party or 
parties concerned. This is why a condition is said to be a 
subjeciwely uncertain fact. 

A condition may be either (i) a condition precedent {ieishi- 
faken), that is, a condition on the fulfilment of which the given 
juristic act takes effect, or (2) a condition subsequent {kaijo 
foken), that is, a condition on the fulfilment of which the given 
juristic act is to cease to be effective. 

The effect of a conditional juristic act may be considered 
under two heads, namely, (i) the effect of the fulfilment of the 
condition and (2) the effect of the act while the condition is 
pending, (i). When the condition is fulfilled, the act becomes 
operative (if the condition is a condition precedent), or ceases to 
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be effective (if it is a condition subsequent) (Ait. 127). (2) The 
effect of the act while the condition is pending is (a) that each 
party must not do anything calculated to impair or injure the 
advantages which the other party is to derive from the act upon 
the fulfilment of the condition (Art. 128), (b) that the rights and 
duties of the parties concerned can be disposed of, inherited, 
preserved or secured in accordance with the general pro- 
visions (Art. 129), and (c) that if the party to whose disad- 
vantage the fulfilment of the condition would operate has 
intentionally prevented fulfilment of the condition, the other 
party may deem the condition as having been fulfilled (Art. 

130). , 

A time-limit {kigen) is a' point of time on which the reali- 
zation or termination of the effect of a juristic act is made to 
depend and which is sure to arrive at some future time. A 
time-limit being sure to be reached, a juristic act subject to a 
time-limit takes effect at once at the moment of the act. 

A time-limit may be either (i) a time of commencement 
(shiki ) — that is, the time on the arrival of which the performance 
of the given juristic act can be demanded, or (2) a time of end- 
ing {shnki)~th 3 i: is, the time on the arrival of which the effect 
of the given juristic act is terminated. A time-limit is legally 
presumed to be fixed for the benefit of the debtor, but the debtor 
cannot claim the benefit of time if he is adjudged bankrupt, etc. 
(Arts. 136 and 137). 


SUB-SECTION s. 

Periods or Terms {kikan). 

A period or term denotes a particular stated interval of 
time. Periods have an intimate connection with the acquisition 
and loss of rights in various cases. The Code, therefore, con- 
tains a chapter (Chapter 5) dealing with the manner in which 
days, weeks, months and years are to be calculated. 
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SUB-SECTION 6. 

Prescription {jiko). 

Prescription {fiko) denotes the aciiuisition or extinction of 
pyopeyly rights because of the expiration of time. Prescription 
may be either ( I ) acquisitive prescription {shutoku jiko) which 
means the acquisition of rights as the result of the possession of 
the things (on which the rights rest) or the exercise of the rights 
during a certain period, or extinctive prescription {shoinelsn 
Jiko) which means the extinction of rights because of their not 
being exercised during a certain period. 

Prescriptioji being the acquisition or loss of rights as the 
result of an expiration of time, it would be theoretically proper 
that rights should be acquired or lost on the expiration of a 
legally fixed period. But in practice this would involve con- 
siderable difficulty regarding the various complicated relations 
which might have arisen in regard to the rights in question bcr 
tween the beginning and end of the period. Agreeably, then, 
with the intention with which the prescription system has been 
recognized, it is specially provided that prescription is operative, 
that is, the rights arc acquired or lost as from the first day of 
the period fixed for the completion thereof (Art. 1 44). 

The benefit of prescription is enjoyed not only by the 
parties concerned but by their successors by any title whatso- 
ever. 

The Court can render no judgment on the ground of pre- 
scription, unless it is claimed by the party concerned (Art 145). 

The benefit of prescription cannot be waived in advance 
(Art. 146), though there is nothing to prevent a person waiving 
the benefit of time that has elapsed or the benefit of prescription 
that has been completed. 

The progress of prescription is interrupted by a demand, 
attachment, provisional attachment, provisional disposition, ac- 
knowledgment (legal causes) or interruption of possession 
(natural cause) or is suspended for a certain period in any of the 
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cases specified in Arts. 158-161. Incase of an interruption of 
prescription, the benefit of time that has so far elapsed is lost 
and prescription commences to run entirely anew on the day 
when the cause for interruption ceases. In the case of suspen- 
sion, however, prescription merely ceases to run during a certain 
period; and so the benefit of time that elapsed prior to the 
happening of the cause for suspension is not lost, and it is to be 
added to the time that has elapsed subsequent to the cessation 
of the said cause, in order to determine whether the period of 
prescription has been completed or not. We have just seen that 
prescription is interrupted either by a legal or natural cause. An 
interruption of prescription (acquisitive prescription) by a natural 
cause has effect against the whole world ; but «an interruption 
by a legal cause is effective only as between the parties con- 
cerned and their successors. 

SECTION 2. 

Real Rights {bukkeii). 

Real rights arc a kind of property right and rights directly 
to govern things, and which can be set up against persons in 
general. In contradistinction to obligations, which are rights 
against specific persons and are therefore called rights against 
persons {taijin-ken), real rights are called rights against the 
world {taisei-ken). As a result of its being a right that is directly 
exercised over a thing, a real right is attended with a preferen- 
tial right and a right of pursuit. A preferential right (yusenkm) 
is a right to enforce the right (to which it is attached) upon the 
thing in preference over another right of the same or a different 
kind acquired subsequently over the thing ; while by a right of 
pursuit itsuikyu-ken) the right in question can be exercised no 
matter into whose hands the thing may pass. A real right being 
a right that is exercised directly over a thing, it does not permit 
rights of other persons to exist within the limits of that right, so 
that persons who have acquired rights upon a thing subsequent 
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to a real right existing over the same only acquire rights upon 
the thing minus the value of the said real right. 

The effect of real rights being extensive, it is of vital im- 
portance to the national economy that they should be properly 
regulated. After the example of other countries, certain kinds 
of real rights only are recognized and the origination of real 
rights ” other than those actually specified in the Civil Code and 
other laws is not permitted. The kinds of real rights that are at 
present recognized are the following : — 

(i) Possessory Rights (seu-yu-hen). 

■ • Possessory rights are rights acquired by holding things with 
■ the intention of so doing on one’s own account. For the pur- 
pose of possession (sen-yu), it suffices to hold things (the physi- 
cal element) with the intention of so doing on one’s own account 
(the mental element) ; and it is not necessary that one should 
be the real person entitled, nor that one should hold them with 
the intention of owning them. To hold things does not neces- 
sarily mean to hold them in one’s own hand, but to really and 
actually exercise dominion over them to the exclusion of other 
persons. Like other rights, possessory rights can also be 
acquired through a representative. 

Possessory rights being constituted of two elements (mental 
and physical), a transfer of them cannot take effect merely from 
an expression of intention of the parties ; but- it is necessary that 
there should be delivery. The only exceptional cases where the 
transfer of a possessory right takes place without delivery of the 
thing are (i) where the thing is already in the hands of the 
transferee and (2) where the thing being possessed by another 
person, the latter declares that it shall be held for the future on 
behalf of the transferee (his principal) (Arts. 182, 176, 183 and 
184). 

One point regarding the effect of possession which is worthy 
of special attention is that it has the effect of instantaneous pre- 
scription (if it is allowable to use such an expression), for Art. 
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192 of the Code provides that a person who peacefully and 
publicly commences the possession of a movable immediately 
acquires the rights exercised over the movable, if he acts in- 
good faith and without fault In view of the simple process by 
which movables are transfered, and the frequency of transac- 
tions in movables, it would render such transactions highly in- 
secure, and be prejudicial to the development of productive in- 
dustries and the progress of the State> if the persons entitled 
were allowed to exercise their rights even after the tilings have 
passed through various hands. Therefore, upon the fulfilment 
of certain conditions, the possessor of movables is regarded as 
the person entitled thereto. When a possessor restores tlie thing 
to the person entitled, he can require the latter to reimburse to 
him the sum spent for the preservation and improvement of the' 
thing (Art. 196). 

The effect of a possessory right consists of (i) certain 
favourable legal presumptions (that is, that the possessor is pre- 
sumed to possess in good faith, peacefully and publicly, and with 
the intention of holding as owner (Art. 186) and that he is pre- 
sumed to lawfully own the right exercised over the thing (Ait. 

T 88), (2) the acquisition of fruits (Arts. 189 and 190), (3) the 
acquisition of the rights exercised over the movable (Arts. 
192-195) and (4) the right of possessory action (Arts. 197-202), 

Possessory rights are extinguished by the loss of one or 
both of the two elements of possession already explained. 

While possession Is the right to hold things, it is likewise 
necessary to protect the possession of rights, that is, quasi-posses- 
sion {jun-sen-yu). The Code, therefore, provides that, the pro- 
visions relating to possession apply correspondingly where pro- 
perty rights are exercised with the intention of so doing on one’s 
own account. 

(2) Oivnenhip (shoyu-l’eh). 

Ownership is the right of freely using, receiving the profits 
of, and disposing of, its object. ' It is the most complete and 
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effective of real rights, governing as it does its object in all direc- 
tions. But the scope of all rights being determined by law, it is 
a matter of course that ownership, too, can exist subject to the 
restrictions imposed by laws and ordinances, the more important 
of such restrictions being those specified in Arts. 208-238 (Art. 
206). 

The special ways in wliich ownership is acquired are (i) 
prior possession (the ownersliip of ownerless movables is acquired 
by possessing them with the intention of ownership), (2) finding 
of lost articles, (3) discovery of hidden treasure, and (4) adjunc- 
tion (when a material thing is adjoined to or mixed up with 
another or work is applied to a material thing, the owner of the 
principal thing or the workman [as the case may be] acquires 
the ownership of the other tiring or thing worked upon, subject 
of course to a liability for compensation) (Arts. 239-248). 

A thing may be owned conjointly by two or more persons. 
This is a case of co-ownership {kyoyii). Instead of governing 
merely part of the thing, each co-owner is entitled to use the 
whole of the common property in proportion to his share (Art. 
249). In order to harmonize the relations of dominion in which 
the several co-owners thus stand to the whole of the common 
property, the Code contains special provisions relating to co- 
ownership. 

Co-ownership is a condition of things which is not best fitted 
for the utilization and improvement of property, and so, with a 
view to facilitate the termination of such a relation, the Code pro- 
vides that each co-owner may at any timed emand the partition of 
the common property, except in cases where the advantages of the 
property cannot be fully enjoyed if partitioned (Arts. 256 and 
257). The partition of common ptoperty may be effected either 
by agreement among the co-owners (voluntary partition) or 
by the decision of a Court, if an agreement cannot be 'arrived at 
among the co-owners (judicial partition). 

It should be rioted, however, that the liability of the co- 
owners does not end with partition, but that each co-owner, in 
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proportion to his share, bears a responsibility of warranty (simi- 
lar to that of a seller towards the buyer) with regard to the 
portions which the other co-owners have acquired by the parti- 
tion (Art. 261}. 

(3) Leases {Superficies and Emphyteusis). 

In the Code four kinds of leases {shakuchi-ken) are recog- 
nized, namely, (i) superficies {chijo-ken)^ (2) emphyteusis 
{ei-kosaku-ken), (3) rights of hiring {chins haku-ken) and (4) 
rights of using {shiyoshaku-ken), of which the first two are real 
rights, while the latter two are obligations. It is for economic 
as well as historical considerations that some leases are treated as. 
real rights and others as obligations. The leases with which 
we are here concerned arc only superficies and emphyteusis. 

Superficies {chijo-ken) is a right to use the land of another 
person for the purpose of owning thereon structures or trees and 
bamboos. Emphyteusis {ei-kosaku-ken) is a right to carry on 
agriculture or stockfarming on the land of another person in 
consideration of a rent. While the payment of a rent is essential 
to an emphyteusis, the payment or non-payment of a rent has 
nothing to do with the formation of a superficies. There is no 
legal limitation upon the duration of a supei-fides ; but an em- 
phyteusis can be created only for a period of not less tlian 
twenty years and not exceeding fifty years (Arts. 265, 270 and 
278). 

(3) Servitudes {chieki-keni). 

Servitudes may be either (i) personal, that is, the use of; the 
land of anotlier person for the benefit of persons, or (2) tcarri- 
torial, that is, the use of ditto for the benefit of land. The 
servitudes contemplated in the Code are confined to servitudes of 
the latter class — that is, the use of the land of another person 
(servient land or shoeki-chi) for the benefit of one’s own land 
(dominant land or ydekichi) in accordance with the object fixed 
by the act of creation, It should be noted that a servitude is 
invariably created by voluntary agreement. What may be 



222 


THE CIVIL CODE. 


called “ legal servitudes ” are mentioned among the provisions 
dealing with the extent or limits. of ownership {vide Arts. 
208-238). ■ 

A servitude is accessory to the ownership of the dominant 
land and share-s the same fate with that ownership. 

A servitude is indivisible, that is, it is not permissible to 
cause part of it to be extinguished or to divide it up so as 
to make two or more servitudes (Arts. 282 and 2 84). 

With regard to iriai-ken (that is, a right to enter a forest 
owned by another person for the purpose of gathering the under- 
growth or dry grass in accordance with custom) which has not 
the nature of joint-ownership, the provisions relating to servitudes 
apply correspondingly (Art. 294) ; while as regards iriai-ken 
partaking of the nature of joint-ownership, it is governed by the 
pfovisions relating to co-owiiership as well as by the local custom 
of each district (Art. 263). 

(4) ■ Material Seniriiy Rights. {huisujd-tainpo-kcii), ■ 

{Liens, Preferential Rights, Pledges and Mortgages). 

Material security ilmtsit jo-tainpd) is the value of things 
^which affords a guarantee for the enforcement of an obligation. 
Material security rights arc real rights and so they imply the 
light of pursuit and preferential right. Material security rights 
are rights accessory fo obligations and so they are extinguished 
upon the extinction of the principal obligations. Under the 
Japanese Civil Code, a material security right is indivisible — that 
is, the party entitled may exercise the right over the whole of the 
thing 'until full performance is obtained of the obligation which it 
secures (Arts. 296, 300, 3.50 and 372).. 

A material security right'., is accompanied with a right of 
subrogation upon things,— that is, when the material security has 
been transformed into money or .other things, the. security' right 
can be exercised over such things instead of over the thing which 
has been originally furnished as ' security. . This, however, does 
‘not apply to liens, inasmuch as a lien is alright merely to retain 
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the thing and not a right, as other security rights are, to obtain 
preferential performance out of the thing. 

Material security rights arc (i) liens, (2) preferential rights, 
(3) pledges and (4) mortgages. 

(1) Hens {ryuchi-ken ). — Lien is a right, on 'the part of a 
person possessing a thing belonging to another person, to retain 
the thing until performance is obtained of an obligation which 
has arisen in his favour in connection with the thing itself. 

The lien-holder is, as already mentioned, entitled merely 
lo retain the thing until performance is obtained, but has no 
right whatever to obtain performance out of the thing in prefer- 
ence over other creditors ; but tliis is not the case with the 
fruits proceeding from the thing retained, which he can appro- 
priate to the performance of his obligation in. preference over 
other creditors. 

In order that a possessor of a thing belonging to another 
person may enjoy the protection of the law as lien-holder, 
it is necessary (i) that the obligation in his favour be one that 
has arisen in connection with the thing, _(.'2) that the obligation is 
due, and (3) that the possession was not commenced by an un- 
lawful att (Art. 295). The rights of the lien-holder are (i) the 
right to retain the thing until performance is obtained of the 
whole of the obligatien, (2) the right tq.^appropriate the fruits to 
the performance of the obligation and (3.) the right to obtain re- 
imbursement of such necessary and beneficial expenses as he has 
defrayed in connection with the thing retained (Arts. 297 and 
299.) 

(2) Preferefitial rights {sensim-iokken) are rights in virtue 
of which specified creditors are, in accordance with the law, en- 
titled to obtain performance of their claims in preference over 
other creditors out of the whole property pr specified property 
of the debtor. Preferential rights can come into existence only 
in virtue of the provisions of the law : they cannot be created by 
expressions of intention made by the individual parties. 

Preferential rights are classified into two kinds according as 
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to whether they exist over the whole property or over certain 
specified property of the debtor ; and the latter class of pre- 
ferential rights— that is, special preferential rights— are classified 
into (i) preferential rights in movables and (2) preferential rights 
in immovables. The kinds of preferential rights contemplated in 
the Code are : — 

1. General preferential rights {iff an no scnshu-tokkeii). 

{a) Preferential rights for expenses for the common benefit 
(as expenses of preservation) ; 

{f) Preferential rights for funeral expenses ; 

(e) Preferential rights for wages of employees ; 

(d) Preferential rights for supplies of daily necessaries. 

2. Speeial preferential rights {tokubelsii no senshn-tokken), 

A. Preferential rights in movables, 

(rt) Preferential rights for hiring of immovables ; 

if) Preferential rights for lodging at an hotel or inn ; 

(e) Preferential rights for transportation of travellers or 

goods ; 

(cl) Preferential rights for negligence of public officials in 
the performance of their functions ; 

(e) Preferential rights for preservation of movables ; 

(/) Preferential rights for sale of movables ; 

Preferential rights for supply of seeds and saplings or 
manure ; 

(h) Preferential rights for agricultural and industrial labour. 

B. Preferential rights in immovables. 

(a) Preferential rights for preservation of immovables ; 

(b) Preferential rights for works, done upon immovables ; 

(e) Preferential rights for sale of immovables. 

Over what thing or things, in what manner, and in what 
order, each of these preferential rights are exercised, and which 
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has the preference in case one of them conflicts with other 
security rights are provided in detail in the Code. 

(3) Pledges {j>igmis\~r-h pledge (shichiken) is a right in 
virtue of which the creditor is enabled to obtain payment, in pre- 
ference. over other creditors, out of the thing which he has re- 
ceived either from the debtor, or from a tliird person as security 
for his obligation. 

A pledge is created only by a contract— a point in which it 
differs from a lien or a preferential right. The possession of the 
subject-matter is also essential to the formation of a pledge, and 
this is a point which distinguishes it from a preferential right and 
a mortgage. In order that a pledge may be set up against third 
persons, it is, in the case of a pledge of movables, necessary that 
the thing pledged should be continuously possessed ; but. in the 
case of a pledge of immovables, continuous possession is not 
essential, as in that case registration is obtained. Possession of 
the thing pledged need not be held always by the pledgee him- 
self, but may be held by a representative ; but the pledgor is not 
allowed to possess the thing on behalf of the pledgee. This is 
another point in which a pledge differs from "a mortgage. The 
subject-matter of a pledge must always be a tiring which is trans- 
ferable. A pledge being a right which_is accessory to an obliga- 
tion, it would seem that it cannot be legally transfered sepamtely 
from the principal obligation ; but for the convenience of the 
pledgee, and agreeably to the custom hitherto prevailing, it is, on 
certain conditions, permitted to sub-pledge the thing pledged. 
Agreement as to the forfeiture of the thing pledged is forbidden 
by the law (though this does not apply to things given in pawn 
to pawnbrokers). Pledges are classified into (1) pledges of ino- 
vables, (2) pledges of of immovables and (3) pledges of rights. 
Pledges of rights are security rights consisting of the possession 
of property rights other than ownership (Art. 343 et seq.). 

(4) Mortgages {liypothecci ). — A mortgage {teito-ken) is a 
right in virtue of which preferential payment of an obligation 
can be obtained out of immovables which have been furnished 
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as security for such obligation by the debtor or a third person 
wii/mit imnsfering possession. Like a pledge, a mortgage can 
only be created by an expression of intention of the party con" 
cerned. A mortgage extends to the things which have been 
joined to the mortgaged immovable and which form one body 
therewith, with the exception of the buildings standing on the 
mortgaged land and the fruits proceeding from the mortgaged 
imniovable (whether land or buildings) (Aits. 370 and 371). 

The mortgagee may dispose of his right of mortgage, that 
is, he may furnish it as security for another obligation or assign 
or waive it or its rank for the benefit of another creditor of the 
same debtor (Art. 37 s). 

A third person who has acquired a real right to which a 
mortgage is attached must be prepared to be pursued by the 
mortgagee. In the interest of transactions in mortgaged immo- 
vables, therefore, the Code furnishes the acquirer of mortgaged 
immovables with two ways in which he may free the immovables 
from the pursuit of the mortgagee — payment " and '' removal.” 
'' Payment ” {bensai) is where a third persoh who has bought 
the ownership or superficies in mortgaged immovables pays the 
price thereof to the mortgagee in compliance with the latter's 
demand. In this case, the mortgage is extinguished in favour of 
such third person. Removal ” (dekijo) is where a third per- 
son who has acquired the ownership, superficies or emphyteusis 
in mortgaged immovables purges the mortgage by paying the 
mortgagee a sum agreed to by the latter, or depositing the same 
in a Public Deposit Office (Arts. 377-378). 

If a third person who has acquired a real right in mort- 
gaged immovables does not remove the mortgage, and payment 
is not made by such person or by the debtor, the mortgagee may 
have the immovables sold at public auction. 

So far as the debtor and mortgagor are concerned, a mort- 
gage is not extinguished by prescription except simultaneously 
with the obligation which it secures. But if any other person has 
possessed the mortgaged immovables in such a manner as fulfils 
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the conditions requisite for acquisitive prescription, the mortgage 
is extinguished by prescription in his favour (Arts. 396 and 39 /)* 

SECTION 3! 

Obligatioks * {Saiken : obligaiid). 

An obligation {saiken) is a kind of property right to claim 
performance of a definite act (positive or negative). We have 
already seen that in order to distinguish them from real rights — 
rights against the whole world — , obligations are sometimes 
called rights against persons, in view of the fact that they are 
rights enforceable only against certain specific persons. 

Obligations are rights from the view-point of creditors \ but 
they are duties from the view-point of the debtors. In the event 
of non-performance, the creditor may have resort to public 
authority and obtain compulsory performance and damages. 
The Code does not recognize obligations which are not accom- 
panied by a right of action. The causes from which obligations 
arise may be generally classified into (i) juristic acts, (2) unjust 
enrichment,, (3) unlawful acts (torts) and (4) direct provisions of 
the law. The most important of juristic acts by which obliga- 
tions are called into existence are contracts. Unjust enrichment 
may be subdivided into (i) unjust enrichment pure and simple 
and ( 2 ) business management.” This gives a key to the 
arrangement of the Book of Obligations in the following manner ; 
(i) General Provisions, (2) Contracts, (3) '' Business Manage- 
ment ” and (4) Unjust Enrichment. As for the said direct 
provisions of the law, they are scattered about in different laws 
and it Is impos,sible to deal with them in a summarized form. 

SUB-SECTION I. 

General Provisions. 

I. The s\jib‘;^&ct oi ohVigdL^von {saiken nj mokuteki ). — ^^The 

* Used in the sense of the Roman Law to mean the right of one party 
or the duty of the other. 
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subject of an obligation is an act which must fulfil the following 
conditions : 

(a) That it is possible ; 

(d) That it is not contrary to public order or to good 
morals ; 

(<c) That it can be definitely fixed ; 

(d) That it gives the creditor an advantage which can be 
disposed of. 

Failing the conditions (a) and (c), the act can have no ' 
binding force in fact ; failing the condition {d) public interest 
forbids that it should have binding force ; and* failing the condi- 
tion (d) the act may be the subject of another right, but not of 
an obligation. 

We have just seen that it is necessary for the subject of an 
obligation to be an act which gives an advantage to the creditor ; 
but as to whether Such advantage must always be something 
which can be valued in money, the Code (Art. 399) provides 
that even a thing which cannot be valued in money can be 
made the subject of an obligation. 

Other provisions of the Code relating to the subject of 
obligations are about obligations of which the subject is the 
delivery of specific things, obligations the subject of which is the 
delivery of non-specific things, obligations of which the subject 
is a sum of money and alternative obligations (Arts. 400-4.11). 

2. T/i^ of an obligation {saihen no kdiyo/m ), — A 

creditor has the right to cause the debtor to perform his obliga- 
tion.^ For the purpose of perfect performance, performance 
must be made at a certain time and place and according to the 
tenor of the obligation (Arts. 412 and 484). 

Should the debtor fail to perform, the creditor may apply . 
to the Court for compulsory performance and/or damages. As 
a rule, the effect of an obligation does not extend to third per- 
sons. The only cases where it exceptionally extends to a third 
person are (i) where an indirect action cah be brought and (2) 
where a revocatory action can be brought. The right of indirect 
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or oblique action Qiansetsu so/cen) is the right of the creditor to 
exercise, for the purpose of preserving the obligation in his 
favour, a right belonging to the debtor. The right of revoca- 
tory action {haihi-soken) is the right of the creditor to annul the 
act in case the debtor has done, in bad faith, an act prejudical 
to the creditor, as when he has formally placed property of his 
own in the name of another person in order to evade execution 
(Arts. 423 and 424). 

3. Obligations with a plurality of parties itas'u tojisha no 
saiken). There may be two or more creditors or debtors 
in connection with one obligation. In such a case, unless there 
is a different expression of intention, the several creditors or 
the several debtors share the right or bear the duty in equal 
proportion. But this rule does not apply to the following 
obligations which are each of a peculiar nature : — 

{a) Indivisible obligations {fukabnn-saikeii), — An indivi- 
sible obligation is an obligation the subject of which is, 
either from its nature or because of an expression of 
intention of the parties concerned, indivisible, as when 
A '' and B ” undertake to sell to C a motor 
car jointly owned by them. In case an obligation 
with a plurality of parties is also an indivisible one, 
performance can be neither made nor demanded 
piecemeal, and so it is provided that each creditor 
may deman# performance on behalf of all the credi- 
tors, while each debtor may make performance to any 
creditor on behalf of all the debtors (Art. 428). 

(/;) Joint obligations {rentai-saimu). — A joint obligation is 
an obligation of which the creditor may demand total 
or partial performance either against any one or all 
of the debtors simultaneously or successively. By a 
joint obligation, an obligation is called into existence 
between the creditor and each debtor, while at the 
same time a certain relation is formed among the 
several debtors. But there being only one subject 
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common to all these obligations, if one of the debtors 
has performed, . the obligation is extinguished in 
favour of all the debtors (Arts. 4.32, 433 and 445). 

(£•) Suretyship {hoshd-saimu'). — Suretyship is an obligation 
to make the same prestation (as the debtor) to the 
creditor upon another obligation of another person, 
in case the latter does not make performance (Art, 
446). The subject of a suretyship is, therefore, the 
same as that of the principal obligatioji. A surety's 
obligation includes interest, penalty for breach of con- 
tract, damages and other liabilities accessory to the 
principal obligation (Art. 447). A surety must, as a 
rule, be a person who fulfils the following conditions 
(Art. 450) 

(1) That he has legal capacity to act ; 

(2) That he is solvent (has means of payment) ; 

(3) That he has a domicile or temporary domicile 

within the jurisdiction of the Court of Appeal 
which has jurisdiction over the place of perform- 
ance of the (principal) obligation. 

A surety’s obligation being accessory to the principal 
obligation, he is entitled to (i) the plea of demand and 
(2) the plea of discussion. The plea of demand {sai~ 
I'ohi no I'dben) means that in case performance has 
l)een demanded of the surety ii^mediately, instead of 
after it has been unsuccessfully demanded of the prin- 
cipal debtor, he (the surety) may require that per- 
formance be demanded of the principal debtor first ; 
while the plea of discussion {kensaku no koben) means 
that the surety may further insist upon execution 
being levied on the property of the debtor first. A 
surety sometimes bears an obligation jointly with the 
_ principal debtor, in which case he is entitled to neither 
of the said pleas. (Arts, 452-454.) 

4, The assignment of an obligation {saiken no ynzuri- 
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waiashi). — An obligation can be assigned except where its 
nature does not admit of assignment, or there is an expression of 
intention of the parties against it. In order that the assignment 
of an obligation may be set up against third persons, it is 
necessary that certain formalities should be observed (Art. 466 
ci seq,). 

5. The extinction of an obligation {saiken no shb-nictsn '), — 
An obligation is extinguished by any of the following causes, 
namely : — 

(a) Perforntance {bensai), that is, performance of the act 

which forms the subject of the obligation. To make, by 
way of performance, a different prestation from what 
was originally agreed upon is substitute prefer mance ” 
{daibiitsu-bensai : datid in solutuiii), and not regular 
performance ; but when it is accepted by the creditor, 
it has the same effect as regular performance (Art. 482). 

Performance is usually made by the debtor, but 
a third person may. also perform in place of the 
debtor, except it is forbidden by the nature of the 
obligation or by a special expression of intention of the 
parties. In case a third person has performed in place 
of the debtor, he is subrogated into the position of the 
creditor and may exercise the obligation in so for as 
his claim for recourse goes. (Arts. 474, 4.99, SOO 
and 504.) 

(b) Set-off isdsai : coinpcnsatio), — Set-off is where, two 
persons being entitled to obligations against each other 
which are of the same kind and ivhich are both due, 
the obligations are caused mutually to extinguish each 
other in regard to the corresponding amount, instead 
of going through the roundabout process which the 
usual method of payment would involve. Set-off, 
however, does not take plac^ in the natural course of 
things, but is effected by an expression of intention 
made by one of the parties to the other (505 and 506). 
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(c) Novation {kokai: novatio). — ^Novation is where an 

old obligation is extinguished by creating a new one in 
its stead. It is effected by making a contract chang- 
ing the essential elements of an old obligation. The 
essential elements of an obligation are (i) the parties 
and (2) the subject. A novation, thus, takes effect 
where there is a change in the creditor, debtor or in 
the subject (Art. Si 3). It should, however, be noted 
that a novation differs from an assignment of an obli- 
gation, for by assignment the obligation in favour of 
the original creditor is passed over, as it is, to the new 
creditor, while by novation the old obligation is 
extinguished and a new one created instead. 

(d) Release {inenfo), — Release js the waiving of an obli- 
gation by the creditor ; and takes effect when the 
creditor expresses an intention to that effect to the 
debtor (Art. 519). 

(e) Confusion or merger {kondo : confiisio), — Confusion 
means that in regard to one and the same obligation, 
the capacity of the creditor and the capacity of the 
debter merge in the same person ; and it is proper 
that in such case the obligation should be extinglishecl, 
inasmuch as one cannot well be creditor or debtor 
to oneself (Art. 520). 

SUB-SECTION 2. 

Contracts {keiyaku). 

(i). Formation of a Contract {keiyaku no seiritsu). 

: A contract {keiyaku) in the sense of the Japanese Code 

possesses a comprehensive meaning ; the word applies to any 
agreement of two or more persons which is intended to produce 
an effect recognized by pnvate law. Contracts are classified 
into unilateral contracts {heinmu-keiyaku) and bilateral contracts 
{sdmu-keiyakii), into contracts with considdration {yusho- 
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keiyakii) and contracts without consideration {inus/w-kelyaku), 
etc.j etc. 

To the formation of a contract, two things are essential, 
namely, (i) offer {moshi-kanii) and (2) acceptance {slwdaku). 
Though, in regard to expressions of intention inter ahsentes, the 
Code generally acts on the principle that they take effect upon 
receipt of the notice thereof by the other party, yet as regards 
the acceptance of offers of contracts, which are the most im- 
portant of expressions of intention, it rules that inter absenies a 
contract comes into existence when the notice of acceptance is 
despatched (Art. 526), 

(2) Effect of a Contract {keiyakn no kdryoku), 

One of the parties to a bilateral contract may refuse to 
perform his obligation unless the other party tenders performance 
of his own obligation (Art. 533) — a fair provision which aims at 
guarding each party against damages arising from non-perfor- 
mance on the part of the other party. 

As to which party must bear the loss in case of a bilateral 
contract, of which the subject is the creation or transfer of a real 
right in a specific thing, if such thing should have been lost or 
damaged by a cause not imputable to the debtor, this is a question 
which is differently solved in different countries ; but the Japanese 
Code provides that the loss falls on the creditor (Art. 534). 

A contract being made by an agreement between the par- 
ties, it would appear that no outsider can have any fight to 
assert in connection with it. In case, however, a contract is 
made between two persons for the benefit of a third person, and 
the latter desires to enjoy such benefit, there is not only no harm 
in enabling him to do so, but such a course must be agreeable to 
the intention of the contracting parties. This is why, contrary 
to the ruling of the Roman law, a contract for the benefit of a 
third person is made effective even for such third person, the 
latter’s right coming into existence when he expresses to the 
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debtor his intention to take and enjoy the benefit of the contract 
(Art. 537). 

(3) Rescission of a Contract {keiyakii no kaijo). 

In certain specified cases, one or both of the parties to a 
contract is or are legally authorized to rescind it. The termina- 
tion of a contract by the exercise of the right of rescission, how- 
ever, must not be confounded with the termination of a contract 
owing to the fulfilment of a condition subsequent, because (i) 
while a contract subject to a condition subsequent is temnnated 
as a matter of course upon the fulfilment of the condition, the 
termination of a contract by the exercise of the right of rescission 
is effected by an expression of intention on the part of the per- 
son entitled, and (2) though by termination by reason of the 
fulfilment of a condition subsequent, a contract is terminated as 
from the time of the fulfilment of the condition, termination by 
the exercise of the right of rescission takes effect as from the 
beginning of the contract. 

Causes for rescission may be cither general or special. 
Special causes are those which are specifically provided in regard 
to various kinds of contracts. A general cause of rescission is 
(i) where performance is not made by the other party, and (2) 
where performance is impossible. If one of the parties does not 
perform his obligation, the other may demand compulsory exe- 
cution and/or damages. But this is not sufficient for the protec- 
tion of the other party ; and so the latter is then enabled to 
rescind the contract on a certain condition (Art. 541). The 
same applies where performance has become totally or partially 
impossible by a cause imputable to the debtor, in which case 
the creditor may rescind the contract (Art. 543). 

The rescission of a contract has the effect of restoring things 
to the state in which they were prior to the formation of such 
contract — that is to say, when one of the parties has exercised 
his right of rescission, each party is bound to restore the other 
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party to his original state ; but, of course, the rights of third 
persons must not be thereby prejudiced (Art. 545). 

(4) Detailed Provisions re Various Kinds of Contracts, 

1. 'Giftsizoyo'. donatio).— Qldx. is a contract which takes 
effect when one of the parties expresses his intention gratui- 
tously to donate certain property owned by him to the other 
party, and such other party accepts it (Art. 549 )- Gifts include 

(1) simple gifts, (2) burdensome gifts, (3) gifts of rvhich the 
subject is a periodical prestation, and (4) gifts which take effect 
on the death of the donors. A gift not in writing may be re- 
voked by either party, so long as performance is not yet com- 
pleted (Art. 550). The donor is, as a rule, under no obligation 
of warranty — that is, is not responsible fdr any defect or 
deficiency in the thing or right given : the only cases where he 
is under such obligation are (r) where he was aware of the 
defect or deficiency but did not inform the donee thereof, and 

(2) where the gift is one subject to a charge (a burdensome 
gift) (Art. 551). 

2. Sale {bai bai: einptio vcnditio), — SKit is a contract which 
takes effect when one of the parties agrees to transfer a property 
right to the other party, and the latter agrees to pay hirr^ a price 
for it (Art. 555). While a property right which is the subject 
of a gift must always be one belonging to the donor, a property 
right that does not belong to oneself can also be made the subject 
of a sale. 

'A seller is under an obligation of warranty to the buyer in 
respect to the subject matter of a sale— that is, he is bound (i) 
to warrant it against defects (either in title or in substance) and 
(2) (in case the subject-matter of the sale is an obligation) to 
warrant the solvency of the debtor (Art. 560 et seq). 

In regard to the sale of immovables, the Code contains pro- 
visions relating to the right of the seller to re-purchase {Jiai- 
modoshi : pactum de retroemendo). The seller of an immovable 
may, in accordance with a special contract made at the same 



236 


THE CIVIL CODE. 


time as the contract of sale, rescind the sale on returning the 
purchase money and the expenses of the contract within a fixed 
period of time. If, in the case of a sale subject to a special 
contract of re-purchase, the right of re-purchase be exercised, 
the sale is regarded as not having taken place at all : the 
result is that acts done by the purchaser subsequent to purchase 
and prior to the exercise of the right of re-purchase are ‘all 
rendered invalid. Inasmuch as a special contract of re-purchase, 
when registered at the same time as the contract of sale, takes 
effect even against third persons, transactions of this kind arc 
generally reparded as detrimental to the national economy, there- 
fore certain limitations are placed by the Code on the right to 
re-purchase— namely, (i) that a contract of re-purchase can be 
entered into only in regard to the sale of an immovable, (2) that 
it must be made at the same time as the contract of sale, and 

(3) that the period for re-purchase must not exceed ten years and 

(4) that the sum which is to be paid back for re-purchase is 
limited to the purchase money and the expenses of the contract 
(Arts. 579 and 580). 

The provisions relating to sales apply miitatis mutandis to , 
contracts with consideration other than sales in so far as their 
nature permits (Art. 559). 

3. Exchange \kdkwan : rerum permutatio). — Exchange is 
a contract which takes effect when the parties agree to transfer to 
each other property rights other than the ownership of money. 
In case either party agreess to transfer to the other a property 
right, other than the ownership of money, together with a sura 
of money, whether the act is a sale or exchange is determined 
by a consideration of the question of to which most importance 
is attached by the parties — the sum of money or the property 
right (Art. 586). 

4. Loans for 'consumption ' {shohi-taishaku : muttiim). — A 
loan for consumption is a contract which takes effect when one 
of the parties receives a sum of money, or something else, from 
the other party j and agrees to return a thing of the same class, 
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quality and quantity (Art. 587), In that it is an agreement to 
return a thing of the same class, quality and quantity as the 
thing received from the lender, a loan for consumption differs 
from a loan for use and from a hiring (of things). In that it is a 
contract which comes into effect upon receipt of a thing, it is 
further different to a hiring (of things). In case, however, a 
person is bound to make a prestation of a sum of money, or 
something else, otherwise than under a loan for consumption, if 
the parties have agreed to make the thing the subject of a loan 
for consumption, a loan for consumption is formed by virtue of 
such an expression of intention without the usual formalities 
being observed — a provision which has been inserted in the 
Code in deference to custom and in order to consult the con- 
venience of the parties concerned (Art. 588). A loan for 
corisuraption may be subject to interest or "otherwise ; and the 
extent of the lender's obligation of warranty varies according to 
whether the loan bears interest or not (Art. 590). 

5. Loans fortise. {shiyd-iaisJi'aku : coj juuodatiun).-— A lodiVi 
for use is a contract 'which takes effect when one of the parties 
receives a thing from the other party, agreeing to return it after 
he has made use of and taken the profits of the thing gratuitous- 
ly (Art. 593). 

A loan for use must always be gratuitous — that is to say, 
no consideration must be payable by the borrower to the 
lender for the advantage which he derives from the thing 
borrowed. This is the most important point in which a loan 
for use differs frpm a hiring of things. This is also the reason 
why the provisions relating to gifts apply iniiiaiis imitandis to 
loans for use in i*egard to the lender's obligation of warranty. 

6. Hiring of things {chin-iaishaku : locatio conductio rerttm). 
— A hiring is a contract which takes effect when one of the 
parties agrees to let the other use and take the profits of a thing 
belonging to him, and the other party agrees to pay him a rent 
for it (Art. 601). Thus, unlike a loan for consumption ot for 
use, a hiring is a contract which takes effect from a mere 
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expression of intention of the parties— that is to say, delivery of 
ilie subject-maiter is not essential to its formation. A hiring is 
also a contract with consideration— that is, it is always necessary 
for the lessee to agree to pay a rent in consideration of the use 
and taking the profits of the subject-matter. A hiring cannot 
be contracted for a term of more than twenty years, because it is 
believed that hiring for a longer period might eventually result in 
impeding the utilization and improvement of things. Hirings of 
things are treated as “ real rights " in some countries ; but, under 
the Japanese Code they are considered as obligations. Obliga- 
tions cannot, as a rule, be set up against third persons ; but it 
would create considerable inconvenience if the hiring of im- 
movables could not absolutely be set up against third persons ; 
therefore the Code permits registration to be obtained in respect 
to a hiring of immovables, providing at the same time that in 
case registration has been obtained, the hiring can be set up 
against third persons who have subsequently acquired real 
.rights in the immovables (Art. 605). In case the lessee has, 
v/ith the consent of the lessor, sub-let the thing hired, the sub- 
lessee is responsible directly to the lessor — an anomalous 
provision for the protectionr of the lessor, inasmuch as this 
authorizes the lessor to exercise his right against both the lessee 
and sub-lessee (Arts, 612 and 613). 

Normally speaking, a hiring should, of course, tei'minate on 
the expiration of the term fixed for its duration ; but if the 
lessee continues to use and take the . profits of the thing hired 
after the maturity of the said term, and the lessor, knowing the 
fact, makes no objection thereto, the contract is legally pre- 
sumed to have been renewed upon the same terms and 
conditions (Art. 619). 

, Contrary to the general rule governing the rescission of a 
contract, the rescission of a hiring takes effect only for the 
future (Art. 620) — .a pi'ovision which also applies mutatis mu- 
tandis- to hiring of services, mandates and associations. 

f Hiring of seivices ikoyd : locatio condticiio oferarum),--— 
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A hiring of services is a contract which takes effect when one 
party (the servant) agrees to perform services (physical or 
mental) for the other party (the master) and the latter agrees to 
pay him a remuneration therefor (Art. 623). 

We have seen that obligations can, as a rule, be assigned; 
but an obligation arising from a contract for hiring of services 
constitutes an exception to this rule — that is to say, except with 
the consent of the servant, the master cannot assign his right to 
the servant’s services to a third person (Art. 625). Like a 
hiring of things, a hiring of services is legally presumed to have 
been renewed if the servant continues to perform services after 
the maturity of the term fixed for its duration, and the master, 
knowing the fact, raises no objection thereto (Art. 629). 

8. Contract work {ukeoi : locatio conduct to opens), — Contract 
work is a contract by which one party (the contractor) agrees 
to accomplish a certain work, and the other party (the locator) 
agrees to pay a remuneration for the result of such work (Art. 
632). It is a matter of indifference whether the result of the 
work is physical or moral (intellectual) or whether materials have 
been furnished by the locator or otherwise. In case, however, 
materials are not furnished by the locator, there may be many 
cases where contract work hardly presents any appreciable 
difference to sale. 

Seriously as the locator may be affected by the unsatisfac- 
tory manner in which the work is performed for him, it is 
provided that he may, if there be defects in the work, demand 
repairs and/or damages ; while if the defects are so serious that 
the object with which the contract has been made cannot be 
attained on that score, he may rescind the contract except the 
subject thereof consists of buildings (Arts. 634 and 635). 

9. J^Iandatcs {i-nin ; inandatwn). — A mandate is a contract 
which takes effect when one party commissions the other to do 
a juristic act, and the other parly agrees to do such act (Art. 

643)- 

As regards the degree of attention which a mandatory is 
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required to exercise in regard to the management of the business 
entrusted to him, he is required to act with the care of a good 
manager” according to the terms of the mandate (Art. 644). 
The “ care of a good manager ” {pcnryd-narii. kiuanrislid no 
cJiui) means that degree of attention which a careful person 
usually pays in regard to his own property or affairs. 

Mandates of which the subject is the doing of acts other 
than juristic arc known as ‘'quasi-mandates” {jvn-i-nin'). To 
quasi-mandates, the provisions relating to mandates apply 
vmtatis mutandis. 

10. Deposits {kitakiL : dcposituni). — A deposit is a contract 
which takes effect when one party receives a thing and agrees to 
keep it in his custody for the other party (Art. 657). Receipt 
of the subject-matter is thus essential to the formation of a de- 
posit contract. Deposits under the Civil Code are, as a rule, 
undertaken gratuitously. It suffices for a person who has under- 
taken a deposit gratuitously to exercise in respect to the keeping 
of the thing the same care as he docs in regard to his own 
property (Art. 659). Concluded as a deposit contract is for the 
benefit of the depositor, the latter may at any time demand the 
return of the thing, even when there is a tim6 fixed for its return 
(Art. 662). In case the parties have not fixed a time for the 
return of the thing, the depositary may return it at any time — 
the result of a deposit being, as a rule, undertaken gratuitously 
(Art. 663). 

An iiTegular deposit, that is, a deposit of fungible things 
which the depositary is contractually authorized to consume, It 
being agreed that it will suffice if he return things of the same 
class, quality and quantity, may be regarded as the same as a 
loan for consumption, as, indeed, is the case in some countries ; 
but in the Japanese Code such deposits, too, are provided for 
along with ordinary deposits, and at the same time it is ruled 
that the provisions relating to loans for consumption apply 
imdaiis mutandis to such deposits. In case, however, there is 
no stipulation as to the time for its return, it is not (as it is in the 
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case of a loan for consumption) necessary for the depositor to, f x 
a period and demand its return within such period ; but accord- 
ing to the general rule governing deposits, he may demand the 
return' at any time, inasmuch as while a loan for consumption 
has the use of the thing for its object, a deposit is made pnmanly 
for the safe-keeping of things (Art, 666). ' • , 

II. Associations {kitmi-ai : societas).-—A contract pf. asso- 
ciation {kuini-ai kciyaku) is a contract by which the parties; 
consisting of two or more persons, each agree to make a contri- 
bution and to carry on a common undertaking (Art. 66y). An 
association {kiimi-ai) and a contract of association {kumi-ai 
kdyahi) should be distinguished from each other, inasmuch 'as 
while the word association refers to the relations among the 
associated members or partners, a contract . of association is a 
contract by which such relations are called into existence. . ■ 

Money or other property,, or even labour, may be furnished 
by way of a contribution (Art. 667, 2). . Partners of a company 
(partnership) may also furnish credit {shin-yo) as the subject of a 
contribution ; butsuch is not the case with the partners of a..civil 
associationr An, association .does not. possess the. capacity. .of a 
juridical person apart from its niembers, and so the contributions 
of the partners and other ^property of an association are' the 
common property of all . the partners (Art. 668). .■ 

Matters relating to the management of the affairs of:, an 
association are decided by a majority vote of the partners 
(Art. 670). Unless otherwise specially stipulated, the profits or 
losses of an association are shared or borne in proportion to the 
value of the contribution of each partner. In case the rate of 
distribution is determined as regards the profits or losses only, 
the rate is presumed to be. common to both (Aft. .674).. A 
partner may dispose of his share in the property of the associ- 
ation ; but such disposition cannot be set up against the associ- 
ation and also against third persons, who have had transactions 
with the association (676). 

An association is not 'a juridical person, and so the rights 



THE CIVIL CODE. 


242 

and duties of the association arc at once the rights and duties 
of the partners. In the present ’ Code, however, it is provided 
that they are noi jointly liable upon the obligations of the 
association : they merely share the burden in proportion to 
their respective shares (Art. 675). 

12. Ufe-anmiHies ishusJiin-tciki-ki)i).—h. contract of life- 
annuity is one by which one of the parties agrees to make to 
the other party, or a third person, a periodical prestation of 
money or something else until the death of himself, the other 
party, or the third person (Ait. 689). 

13. Comfirowise {wakai : comprotnissnm), — A compro- 
mise is a contract by which the parties agree to settle a dispute 
existing between them by mutual concession (Art. 695). When 
a dispute has once been settled by a compromise, neither party 
can any longer assert his claim in the same matter, even though 
he may afterwards discover that the terms of the compromise 
did not agree with the facts. The Code provides that if by a 
compromise it has been determined that one of the parties is 
entitled, or that the other is not, to the right in dispute, such 
right is regarded as having been transfered by the compromise 
to the first mentioned paity, if reliable proof is afterwards 
produced showing that he was not previously entitled to the 
right, or as having been extinguished, if proofs turn up that the 
second party had it up to^ the moment of the compromise 
(Art. 696). 

SUB-SECTION 3. 

Business Management {fimu-kzvanri : ncgoticrnui gestio) 

Business management” means to manage the business 
of another without being under any legal obligation to do so. 
Though business management ” was formerly considered as a 
kind of unjust enrichment, experience has shown that there are 
ceitain cases where to interfere with the affairs of another person, 
even without a mandate, is not only not prejudicial to the 
interests of the principal but actually beneficial, or even very 
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necessary, for his sake, and so the act cannot be dealt with on 
the principles governing unjust enrichment. Hence the modern 
' legislative tendency is to separate ” business management ” from 
unjust enrichment as another cause of formation of an obligation. 

A person who has assumed the management of another’s 
business without being legally bound to do so rnust continue 
the management until the principal or hiS successor or legal 
representative can undertake it, because if he were to discon- 
tinue it half-way, it would have been better not to have begun 
it at all (Art. yoo). As to the degree of attention he is recjuired 
to pay to the management, the Code provides that he ifiuSt 
conduct the management in accordance with the nature of the 
business and in a manner best calculated to insure thO bek 
interests of the principal, But if he knows, or is able to con- 
jecture, the intention of the principal, he is, of cousse, bound to 
act according to such intention (Art. dpy). In casci however, 
the management has been assumed in order to protect the 
principal from imminent peril to hiS person, honour or property, 
the manager is not responsible for resultant damages ablest he 
has acted in bad faith or with gross negligence (Art. 6;p8). 

If the manager has defrayed beneficial expenses (including 
necessary expenses)— expenses which have proved really and 
actually beneficial, the principal must reimburse all Such 
expenses to him. In case, however, the management has been 
undertaken against the wishes of the principal, the latter is 
bound to reimburse only in so far as he is actually enriched 
(Art. 702). 

SUB-SECTION 4. 

Unjust Enkichment {futd-YitokiCf 

Unjust enrichment is where a person improperly receives 
benefit from the property or labour of anotheY and thus causes 
a logs to such other persgn. 


See under cdndictiones ” in Roman Law. 
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.Xhe cases where unjust enrichment occurs are : — 

, (i) .When ^iprestatlon is made with the object of p.er- 
' .forming, an obligation which really does not exist ; - 

(2) When a prestation is made for a legal title -which has 
already been extinguished ; 

(3) When a prestation having been made in anticipation 

. • of a certain' fact or legal effect taking place or not 

taking place, the event proves contrary to tlie 
anticipation. 

In case , unjUst enfichment has been made, the beneficiary 
must make restitution of that , by which he is actually enriched 
(if .he has acted jn good faith), or that by which he has been en- 
riched together with,, interest, and further pay compensation for 
riaraages, if any (if he has . acted in bad faith) (A.rts. 703 and 
; 04 ). 

In case a prestation has . been . made for an illegal causcj it 
would theoretically appear that making the prestation as he 
did without any legal cause to do so, the party should be entitl- 
ed to demand restitution thereof ; but in view of the fact that it 
is wrong fov a person' to seek the protection of the law on the 
■ground of an illegal act of his Own, he is not enabled to demand 
Testitution ; but restitution may be demanded if the illegal cause 
existed' in regard to the other party only (Art. 708). 

. . SUBSECTION. 3. 

‘ Unlawful Acts or Torts {fuho-kdi : delicto). 

An “ unlawful act " is an act by which a right of another 
is, in bad faith or with gto^' negligehce, violated, and by which 
damage is caused to another person (not necessarily the other 
person). A violation of a right {kenri no shingai) rneans a 
violation not onl^ „6f a property’, right but of one's person, 
liberty or honour ; and a person who has caused damage, to 
another person by such a violation is Ibound to pay .compensa- 
tion therefor not merely to the immediate victim but (in case the 
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latter has been done to death) to his parents, spouse and children - 
who are consequently subjected to mental and pecuniary losses 
(Arts. 709-71 1 ). In this connection, it is specially provided that, 
jn respect to a claim for damages'on accountiof an unlawful act, a 
child en ventre sa mire is regarded as already born (Art. 721), 

An “ unlawful act ” must always be an act which has been 
done either in bad faith or with gross negligence, that is, by a 
person possessed of capacity for legal responsibility. So, a 
minor who is not yet possessed of sufficient intelligence to dis- 
cern the consequences of his action, or a person who is in a state 
of mental alienation, . is not responsible for an unlawful act com- 
mitted by him ; but in consideration of the fact that it would 
bear hardly upon the injured party to leave him absolutely 
without any remedy, it is further provided that the person who 
is legally charged with the duty of exercising supervision over 
such incapacitated person is bound to pay damages, unless he 
can prove that he did not neglect his duty (Arts. 712-714). In 
case an employee of a certain business has caused damages to a 
third person in the execution of such business, the employer is 
also bound to pay compensation therefor, unless he can prove 
that he did not fail to exercise proper care in the engagement 
and supervision of such employee (Art. 715). In the case of 
contract work, the locator is not bound to pay compensation to 
a third person unless he was in fault in respect to his instructions 
(Art. 716). The possessor of defective buildings, or of an 
animal, is also liable for damages caused by such buildings or 
animal, except he exercises due care (Arts. 717-718). The 
joifit perpetrators of an unlawful act are jointly liable for the 
resultant' damages, and this applies to instigators and to persons 
who assisted in the act (Art. 719). 

A harmful act which has been unavoidably committed in 
order to protect the rights of oneself or a third person against an 
illegal act of another is not to be regarded as an unlawful act ; 
therefore ; the author thereof is not liable for the resulting 
damages ; but in fairness to an outsider who has sustained 
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* damages in consequence of such act, it is provided that such 
injured party may claim damages from the perpetrator of that 
illegal act against which the harmful act has been done (Art. 
720). 

SECTION 4. 

Relatives. 

SUB SECTION. 

Introductory. 

The word “ relative (s) ” {shinsoku) within the meaning of 
the Japanese Code denotes— fi) blood-relatives within the sixth 
degree of relationship, (2) the spouse (wife or husband) and (3) 
relatives by affinity within the third degree of relationship (Art. 
7 ^ 5 ). Persons who, without being related by blood, are regard- 
ed as related, are, besides the .spouse and relatives by affinity, 
(i) adopted childrai, (2) dhakubo OiXid (3) the step-father 
and mbther (Arts. 727 and 728). The word “ chakibo ” is a 
special technical term which denotes the wife of the father from 
the view-point of an illegitimate child who has been recognized 
by the father. 

In the Japanese Code, the degree of relationship is deter- 
mined after the Roman fashion. Thus, between lineal relatives, 
it is determined by the number of generations between them 
(Art. J26, i). For example, father and child are of the first 
degree of relationship ; grandfather and grandchild, of the 
second degree of relationship and so on. Between collatefal 
relatives, the degree of relationship is determined by the number 
of generations as ascending from one of them, or his or her 
spouse, to the (nearest) common ancestor, and then descending to 
the other from such ancestor (Art. 726, 2). For example, a 
person and his nephew or niece are of the third degree of rela- 
tionship, as he is separated from the (nearest) common ancestor 
one generation and his nephew or niece is separated from the 
siid common ancestor by two generations. 
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SUB-SECTION 2. ' 

Marriage {kon-in). 

( I ) Conditimis of Marriage. 

The conditions of marriage may be classihed into (i) mate- 
■ial and (2) formal conditions. 

(i) Material condtiom {jmitsujo no jokeii) are - 

1 . That the parties arc of a marriageable that is, the 

man is at least 17 years of age and the woman, IS 
(Art. 76s). 

2. That neither party has a spouse (is already married) 

(Art. 766). Bigamy is criminal (Criminal Code, Art. 
184). 

3. That, in the case of a woman going to be remarried, 

at least six months have elapsed since the dissolution 
or annulment of her former marriage (Art. 767, i). 
This being a precautionary provision against troubles 
which might supervene from her being found preg- 
nant within a doubtful period from her premature 
re-marriage, it does not apply to a man, nor to a 
woman after she has given birth to a child (Art. 7 ^ 7 > 
2 ). 

4. That the parties have not been parties to adultery— 

is to say, a person who has- been criminally condemn- 
ed or judicially divorced for adultery is not permitted 
to marry the other party to the adultery (Art. 768). 

5. That a certain relationship does not exist between the 

parties ’, marriage is absolutely forbidden between 
lineal blood-relatives, and also between lineal relatives 
by affinity. As for collateral relatives, no marriage 
may be effected between blood-relatives within the 
third degree of relationship ; but there is no such 
restriction as regards relatives by affinity. Further, 
between an adopted child, his or her spouse or his 
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or lier lineal descendants or tlieir spouses on the one 
hand and the adoptive father or mother or his or her 
lineal ascendants on the other, marriage is forbid- 
den even after the relationship has ceased in conse- 
quence of the dissolution of the adoption. (Arts. 769, 
770 and 771.) 

6. That the consent of certain lineal ascendants is obtained. 

A man under 30 years or a woman under 25 years 
must obtain the consent of his or her parents belong- 
ing to the same house. In case both the father and 
mother are unknown, or are dead, or have left the 
house, or are unable to express an intention, this con- 
dition need not be fulfilled ; but in the case of a person 
under 20 years of age, it is necessary to obtain the 
consent of his or her guardian and that of the family 
council (Art. 772). If, however, the consent is not 
obtained from the step-father and mother or chakiibo, 
one may be married without their or her consent but 
with the consent of the family council instead (Art. 

773). 

7. That the consent of the head of the house is obtained, in 

the case of a number of a house (Art. 750). 

8. That the consent of certain authorities or persons is 

further obtained in case of certain persons. Thus, in 
order to be married, a member of the Imperial Family 
must obtain the permission of the’ Emperor {Imperial 
House Law, Art. 40) ; and a peer, the permission of 
the Minister of the Imperial Household {Ordinance 
Concerning Peers, Arts, 14 and 17). In the case of 
military men in active service, general officers and 
persons i*anking with the same must obtain the permis- 
sion of the Emperor ; officers, the permission of the 
War Minister ; and warrant officers and downwards, 
the permission of their respective chiefs {Regulations 
Concerning the Marriage of Military Men in Active 
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Service), In the case of naval men in active service, 
admirals and those ranking with the same must obtain 
the , permission of the Plmperor ; warrant officers up- 
wards, the permission of the Naval Minister ; and non- 
conimissioned - officers and men, the permission of the 
Chiefs of the Naval Stations to which they respectively 
belong {Regulations Concerning the Marriage of 
Naval Men in Active Service). 

Q. The free, intelligent and deliberate conse^it of the parties 
concerned. Marriage being founded on a contract 
between a man and a woman, it is obvious that the 
mutual consent of the parties is essential, even though 
there be no express provision to that effect ; but this is 
what is clearly implied by the provision that marriage 
is void, if owing to mistaken identity, or any other 
cause, it is found that the parties have had no intention 
to get married (Art. 778). 

(2) Formal condition \kcishiki-jd no johen), — This is 
fulfilled by a notification to the Registrar previous to 
the marriage by the parties and two or more witnesses 
of full age, either verbally or by a writing signed by 
them (Art. 775). 

The particulars to be specified in the notification are as fol- 
lows (Law Concerning Family Registries, Art. 100) ; — 

1 . The name, date of birth, place of permanent registry ' 

and profession of each party ; 

2. The name and place of permanent registry of the father 

and mother (of each party) ; 

3. If either party is a member of a house, the name and place 

of permanent registry of the head of the house and 
his or her relationship with the head of the house ; 

4. If the marriage is a nyufu-kon-in (marriage with a female 

head of a house and into her house) or mukoydshi- 
engumi (adoption into a house effected simultaneously 
with marriage with a daughter of the house), the fact ; 
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5 . If in the case of a nyufu-kon-iUf the husband becomes 

the head of the home, the fact. 

6. The name and place of permanent registry of the head of 

the original house, and of the adoptive parents, if one 
of the parties enters yet another home by marriage 
from the home into which he or she has been married 
or adopted. 

In case the parties to an intended marriage are resident in 
a foreign country, the same notihcation is to be made to the 
Japanese Minister (Ambassador) or Consul resident in that 
country (Art. yyj). 

(3) Invalidity and Anmdmmt of Jllarriage. 

An invalid marriage is a marriage which does not come 
into existence ab fnitio, while the expression “ annulment of 
marriage ’’ denotes to annul a marriage which has once come 
into existence, so that it ceases to be valid as from the time when 
it is annulled. A marriage is annulled when the annulment is 
desired by a person entitled to the right of annulment ; but an 
invalid marriage is invalid without any steps being taken to 
avoid it : its existence is not legally recognized from the very 
beginning. A voidable marriage becomes perfectly valid, and 
unavoidable, when the right of annulment is left unexercised for 
a certain period of time and so is extinguished by prescription. 

A, There are only two cases where a marriage is legally 
void ab initio, namely : — 

(1) When the parties had^ no intention of getting married 

(Alt. 778, No. i) ; 

(2) When no notification has been made to the Registra r 

(Alt. 775 and Art. 778, No. 2). 

B, The cases where a marriage may be annulled are : 

(i) When either party was married before attaining the 
minimum, maniageable age ; but the marriage can no 
longer be annulled when it has been expressly mtified 
after the party has attained the minimum marriageable 
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agCj or three months have been allowed to elapse 
thei*eafter without taking any steps (Arts. 765 and 
780) ; 

(2) When the marriage was a bigamous one (Arts. 767 

and 780) ; 

(3) When the marriage was one between parties to an adul- 

tery (Arts, 768 and 780) ; 

(4) When the marriage was entered upon by the woman 

within six months from the dissolution or annulment 
of her former marriage (Arts. 767^ 780 and 782) ; 

(5) When the marriage was between relatives who are 

legally forbidden to intermarry (Arts, 769, 770, 771 
and 780), In the above five cases, either party, the 
head of the home, his or her relatives, or a Public 
Procurator may apply to a Court for annulment ; 

(6) When the marriage has been effected without the consent 
of the person (s) whose consent is legally required. 
In this case the person (s) who is (are) entitled to give 
consent may apply for its annulment (Arts. 772 and 

783) ; 

(7) When one of the parties has been induced to the 
marriage by fraud or coercion, in which case such 
party may apply to a Court for its annulment (Art. 

785) ; 

(8) When the marriage is at once a marriage and adoption 

{mukoydshi-engumi), if the adoption is invalid or is 
annulled, in winch case either party may apply for the 
annulment of the marriage on that ground (Art. 786). 

(4) Effect of Mdrnage, 

The effect of marriage may be summarized as follows ; — 

I. That the wife is bound to be faithful to her husband, 
If she should be unfaithful to him and commit adultery, 
she is liable to both criminal and civil sanction. Civil 
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sanction means divorce, for which the husband is then 
entitled to bring an action (Art. 813, No. 2) : 

2. That the wife enters the husband's house and assumes 

liis family name in place of her own, except in the 
case of a n;)nifu and mukoydshi (Art 788) ; 

3. That relationship is called into existence between the 

wife and the husband’s i-elatives and also between the 
husband and the wife’s relatives (Arts. 725 and 726) ; 

4. That husband and wife are bound to support or 
maintain each other (Art. 790) ; 

5. That the wife is under the obligation to live with the 

husband, while the husband must pennit her to live 
with him (Art. 789) ; 

6. That the husband exercises a marital right over the 

wife — that is, the wife’s capacity of action is limited by 
the htisbancl. In other words, the wife must obtain 
the permission of the husband in order to do certain 
acts {vide Arts. 14-18) ; 

7. That in so far as third persons are not prejudiced, a 

contract made between husband and wife may be 
cancelled by either party during the continuance of 
their marriage (Art. 792) ; 

8. That in ease the wife is a minor, the husband acts as her 

guardian (Art. 791). The same applies when she is 
declared Incompetent ” ; and when the husband is 
declared incompetent,” the wife becomes his guardian 
(Art. 902). 

If husband arid wife have not, previous to thb notification • 
of their marriage to the Registrar, made a contract with regard 
to their property, their property relations are determined accord- 
ing to the legal arrangement, in virtue of which each party 
may own property of his or her own, while the husband has the 
right to irianage, use and take the profits of all die wife’s 
property .(Arts., 793, :799 and Joi). 
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(5) Dissohliion of Marnagc. 

A marriage is dissolved either by (i) the death of cither 
party or (2) ciiwrce. The former of the two requires no 
explanation. Divorce (riAm) is a method by which a perfectly 
valid marriage is terminated while both parties are still alive- 
The Code recognizes divorce by mutual consent as well as 
judicial divorce. Indeed, the former is, in practice, by far the 
more frequent of the two. 

1. Divorce dy i/mtiial consent, — This may be effected for 
any cause whatsoever, provided that the following material and 
formal conditions be fulfilled ; 

( 1 ) Material conditions : 

a. That both husband and wife hav^c an intention to 
effect divorce (Art. 808) ; 

Ik That (in, the case of a person under twenty-five years 
of age) the consent of the parents, or guardian 
and/or the family council is obtained (Art. 809) ; 
but in the case of an ” incompetent ” person, it 
is not necessary to obtain the consent of the 
guardian (Art. 810). 

(2) Formal condition : Notification to be made to the 

Registrar by the parties and two or more witnesses of 
full age either verbally or by a writing signed by 
them. 

II. Judicial divorce can only be effected for one of the 
following causes (Art. 813) : 

T. When the spouse lias committed bigamy ; 

2. When the wife has committed adultery (even if the 

husband has entered into illicit intercourse with a 
woman other than the wife, the latter cannot claim 
divoi'ce on that account) ; 

3. That the husband has been criminally sentenced to a 

■a penalty for illegal sexual intercourse (such as 
adultery with a married woman) ; 
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4. When the spouse has been sentenced to a penalty for 

a niisdeamenour or a graver penalty for an offence 
connected . with forgery, bribery and corruption, 
indecency, theft, robbery, embezzlement of property 
received in trust, or stolen or otherwise criminally 
obtained goods, or any of the offences mentioned in 
Art. 17s of the Crimmal Code (connected with 
obscene pictures, etc.) and Art. 260, ditto (destroying 
or injuring buildings or ships belonging to others) or 
to a major imprisonment for a term of three years or 
a graver penalty for any other offence ; 

5. When such ill-treatment or gross insult as to make con- 

jugal community unendurable has been received from 
the spouse ; 

6. When wilfully deserted by the spouse ; 

7. When ill-treatment or gross insult has been received 

from any of the lineal ascendants of the spouse ; 

8. When liis or her spouse has inflicted ill-treatment or 

gross insult upon any of his or her lineal ascendants ; 
g. When, for a period of not less than three years, it has 
been ascertain whether the spouse is alive or dead ; 

10. When, in case of a marriage which is at the same time 
an adoption {mukoyoshi^engumi), the adoption is dis- 
solved, or, in case of an adopted son married to a 
daughter of the house, the adoption is dissolved or 
annulled. 

# 

In case either husband or wife has been adjudged incom- 
petent,”- his or her guardian is not entitled to claim divorce on 
behalf of A.e incompetent ” person. In cslse, again, either 
husband or wife having brought an action for divorce dies be- 
fore the judgment in the case has become binding, his or her 
heir (succ^sor) cannot succeed to his or her rights under the 
notion and prosecute the action, inasmuch as by the death of 
either party the marriage is at once dissolved. 
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SUB-SECTION 3. 

Parent and Child. 

Children (/('<?) are classified into (i) real children and (2) 
adopted children ; and real children are subdivided into (i) 
legitimate children, (2) illegitimate children and (3) shoshi 
(illegitimate children recognized by their father). 

(i) Real Children, 

In order to be legitimate, a child must be (i) a child of the 
husband and (2) a child conceived by the wife during the con- 
tinuance of the marriag-e. A child born after 200 days from 
the day of the formation of the marriage or within 300 days 
from the day of the dissolution or annulment of the marriage is 
legally presumed to have been conceived during the marriage 
(Art. 820). But this being nothing but a presumption, it may be 
upset by counter-proof and the child’s legitimacy contested. The 
right of action of contest vests only in the husband and not in the 
wife. When the husband is an “ incompetent " person, his legal 
representative is enabled to exercise the right in his place with 
the consent of the family council {Civil Code, Art. 822 and Law 
of Procedure in Actions relating to Personal Status, Art. 28). 

In case the husband has died before the birth of the child, 
or after the birth of the child but before bringing an action con- 
testing its legitimacy, a person whose right of succession is 
affected by the said child, or a blood-relative of the husband 
within the third degree of relationship, may bring such action 
within one year from the death of the husband. If the husband 
dies while an action of contest of his bringing is still pending, a 
person whose right of succession is affected by the child in 
question, or a blood relative of the husband within the third 
degree of relationship, may succeed to the proceedings 
in the action {ditto, Art. 29). 

A shoshi is a child born out of wedlock but recognized by 
the father, while an illegitimate child {sJiiseiji) is a natural 
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child which has had no such recognition. An illegitimate child 
becomes a shoshi, when recognized by the father : the recogni- 
tion by the mother alone does not suffice for the purpose. But 
an illegitimate child and other persons interested ffiay assert facts 
against recognition (Art. 834). 

(2) Adopted Children. 

The conditions essential to the formation of an adoption 
{ydshi-engumi) include (i) material and (2) formal conditions ; 
and the material .conditions include (i ) IhOse appertaining to the 
adoptive parent and (2) those appertaining to the adopted child, 
A. Material conditions appertaining to the adoptive- parent ; 

r . The adoptive parent must be a person of full age and 
‘ ^ older than the adopted child (Arts, 837 and '-83 8 ) ; 

■ X ■ No ’ 'ascendant San • be adopted ■' even If he of . She ' is 
■ younger than oneself (as may sometimes be the case 
with an uncle or an aunt, eic.) (Art. 838) ; 

3. A guardian cannot adopt his ward not only during the 
continuance of the guardianship but even after the 
termination thereof so long as the account of manage-. 

. ment is not yet completed (Art, 840) 

■ 4. A person who^ desires to adopt must obtain the consent 
of his or her spouse (if any) (Art 841) ; 

5 . A person who has a male heir presumptive to the house 

may not adopt another male, except the latter is in- 
tended to be the husband of a daughter (Art. 839) ; 

6. The party (that is, the adoptive parent) must of course 

have an intention to adopt a certain particular person. 
Such intention may be expressed not only at the time 
when an adoption is to be actually effected, but even 
by a will (as is sometimes the case) (Aft. 85 r and 
848); 

7. In order to adopt, a child of full age must obtain the 

consent of his father and mother belonging to the 
same house ; and a memter of a house must further 
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obtain, the consent of the head of the house (Art. 844 
and Art. 750, i) ; 

8. A member of the Impcnal Family cannot adopt (Im- 
perial House Law, Art. 42). 

B. Material conditions appertaining to the adopted child ; 

1 . The consent of the father and mother belonging to the 

same house (Art. 844) ; 

2. In case a person who has been adopted or married into 

another house desires to be adopted into yet another 
house, the consent of the father and mother belonging 
to his or her original house must also be obtained : but 
this does not apply when a wife follows her husband 
into another house (Art. 845). hi the case of this and 
the preceding Number, if the step-father or step- 
mother or chakubo does not give consent, it suffices 
to obtain the consent of the family council instead. 
If either the father or mother is unknown, or is dead, 
or has left the house, or is unable to express an inten- 
tion, the consent of the other parent only is sufficient. 
If both parents are in the same predicament, then, in 
case the party to be adopted is less than fifteen 
years of age, the consent of the guai'dian and/or 
the family council is necessary (Art. 846) ; 

3. The consent of the head of the house (Art 750) I 

4. In case a person who has been adopted or married into 

another house desires to be adopted into yet another 
house, the consent of the head of his or her original 
house roust also be obtained (Art 741, i). 

5. The consent of the party to be adopted: Art. 851, 

No. I provides that an adoption is invalid if by reason 
of mistaken identity, or any other cause, the parties 
had no intention to conclude the same : but in case the 
party to be adopted is under fifteen years of age, the 
father and mother belonging to the same house may 
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■ ' consent to liic adoption on his or her behalf (Art, 

S 43 > 

6. The consent of the spouse, if any (Art. 841) ; 

7. A member of the Imperial Family cannot be adopted 

by any person other than a peer {Tm;penal House 
Lmv, Supplement, Art. 2) ; 

C. ' Formal conditions of adoption are (Arts. 847-850) : 

1. Notification to the Registrar by the parties and two or 

raore witnesses of full age either verbally or by a 
writing signed by them.; 

2. Acceptance of such notification by the Registrar. 

D. The cases where an adoption is invalid are (Art. 851): 

1. When, by reason of mistaken identity or any other cans, 

the parties had no intention to conclude the adop- 
tion ; 

2. When the parties have failed to make notification to the 

Registi'ar. 

E. The cases ivhere ajt adoption can be annulled arc : — 
I. When a minor has* adopted, in which case the adoptive 

parent or his or her legal representative may apply to 
a Court for its annulment ; but the adoption is legally 
regarded as ratified if it is not annulled within six 
months from his or her attainment of majority (Arts. 
853 and 837) ; 

2. When an ascendant has been adopted’, when a person 

older than oneself has been adopted, or when a male 
has been adopted notwithstanding there being a male 
heir presumptive to the house : in any of these cases, 
each party, the head of his or her house or his or her 
relatives may apply to a Court for the annulment of 
the adoption (Arts. 854, 838 and 839) ; 

3. Whena guardian has adopted his ward either during the 

continuance of the guardianship or before the comple- 
tion of the account of management : in this case the 
right of annulment rests only with the adopted child 
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and his or her relatives on the side of his or her 
original house (Arts. 855 and 840) ; 

4. When a person with a spouse has, or has been, adopted 

without the spouse’s concurrence ; in this case the 
right of annulment vests in the spouse, but it is ex- 
tinguished by prescription upon the expiration of six 
months after he or she had notice of the fact (Arts. 
856 and 841); 

5. When, without the consent of the father and mother 

belonging to the same house, a child of full age has 
adopted, or a child of fifteen years of &ge or upwards 
has been adopted ; when, without the consent of die 
father and mother belonging to liis or her original 
house, a child adopted or married into another house 
has been adopted into yet another house, or when 
either the father or mother not being in a state to be 
able to express an intention, the consent of the other 
parent has not been obtained, etc, : in such ' case the 
person (s) whose consent ought to have been obtained 
may apply for annulment of the adoption (Arts. 85/, 
844, 845 and 846) ; 

6. When, the act being at once an adoption and marriage 

{mukoydshiengumi), the marriage is invalid or is 
annulled : in this case each party may, on that ground, 
apply for annulment (Art. 858) ; 

g. In case either party has been induced, by fraud or 
coercion, to be a party to the adoption, such party 
may apply for annulment thereof within six months 
from the time when he or she discovered the fraud or 
regained freedom of action (Art. 8 59), 

E. Effect of adoption. 

I . An adopted child has the same rights and duties as a 
real child, for Art. 860 provides that an adopted child 
acquires the status of a legitimate child of the adoptive 
parents from the day of adoption. It should, however, 
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be noted (i) that though he or she acquires the same 
rights and duties as a real child of the adoptive parents, 
he can yet be married to another real or adopted child 
‘ of the adoptive parents (Art. 769) and (2) that 
although an adopted child acquires the same rights 
and duties as a real child of the adoptive parents, he 
or she does not entirely lose, on that account, his or 
her rights and duties in the original house, and so it may 
sometimes happen that his or her rights and duties in 
the adoptive house conflict with those in the original 
house! Hence the necessity of special remedial pro- 
visions such as that of Art. 956.* 

2. The adopted chid enters the adoptive parents’ house 
. (Art. 861). 

G. Dissolution of adoption, — ^An adoption may be dissolv- 
ed eidiei* (i> by mutual consent or (2) judicially. While an 
^option may be dissolved by mutual consent for any cause 
whatsoever, judicial or compulsory dissolution can only be 
demanded for certain specified causes. 

/. Dissolution of adoption by mutual consent, 

/. Material conditions : ' 

{a') Consent of the parties : but if the adopted child 
is under fifteen years of age, agreement to be 
arrived at between the adoptive parents and the 
person(s) entitled to give consent to the adoption 
on behalf of the child (Arts. 862, 843 and 846) ; 
{b) That the adopted child has not yet become the 
head of the house (Art. 874) ; 

(c) In case the adopted child is not less than fifteen 
years old and under twenty-five, years, it is iieces- 

f — — 

* Art. 956 reads : If there are several persans of the same rank bound 
to furnish support, the obligation is borne by them, in proportion to their 
respective means. Eut as between persons who belong to the house and 
otters who do notj those who befong to the house must furnish support 
first 
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sary to obtain tlie consent of the person (s) who 
was (were) entitled to give consent to the conclu- 
sion of the adoption (Arts. 863, 844, 845 and 
846) ; but in the case of an incompetent 
person^ the consent of his or her guardian need 
not be obtained (Art. 864). 

2. Fonnal conditions. Notification to the Registrar and 
acceptance of the same by the latter. 

II. Judicial dissolution of adoption. — The cases where an 
adoption can be judically dissolved are (Art. 866) : — 

1. When one party has received ill-treatment or gross 

insult from the other ; 

2. When one party lias been wilfully deserted by the 

other ; 

3. When the adopted child has received ill-treatment or 

gross insult from a lineal ascendant of the adoptive 
parent ; 

4. When either party has been sentenced to major imprison- 

ment for a term of not less than one year or, a graver 
penalty ; 

5. When the adopted child has been guilty of a grave fault 

tending to disgrace the family name or endanger tlie 
property of the house ; 

6. When the adopted child has absconded and has not 

returned home for three years or more ; 

7. When it has been uncertain for three years or more 

whether the adopted child is alive or dead ; 

8. When a lineal ascendant of one party has received ill- 

treatment or gross insult from the other party ; 

9. When in case of a muko-yoshi there has been a divorce^ 

or in case of an adopted son married to a daughter ot 
the house there has been a divorce or annulment of 
maniage.- 
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III. Effect of dissolution of adoption : — 

1. That the adopted child recovers the status which he 

formerly possessed in his or her original house, with- 
out prejudice, however, to the lights which third 
persons have already acquired in the said oiiginal 
house (Art. 875) ; 

2, That in case a husband and wife have been adopted 

together or an adopted son has been married to an 
adopted daughter of the adoptive parent, if the 
adoption of the wife only is dissolved, the husband 
must either (i) dissolve his adoption, too, and leave 
the adoptive house together with the wife, or (2) 
remain in the adoptive house by divorcing the wife 
instead ; and if the adoption of the husband only is 
dissolved, it i§ a matter of course that the wife should 
follow him wherever he goes (Arts. 876, 745 and 
788). 

(3) Parental Faiven 

Parental power {shinken) is exercised by the father belong- 
mg to the same house over a child in minority (and also over a 
child in majority not possessed of an independent livelihood). 
If, however, the father is unknown, is dead, has left the house, 
or is unable to exercise it, the power is exercised by the mother 
belonging to the same house (Art. 877) . 

Parental power is exercised in two ways; namely, (i) in 
regard to person and (2) in regard to property. 

I. Parental poiverin regard to the person includes : 

(1) Power to protect the child (Art. 879) ; 

(2) Perwer to educate the child (ditto) : if the child is 
possessed of property of his own, the cost of 
education is to be defrayed out of such property : 
otherwise, the expenses must necessarily be de- 
frayed by the parent ; 

(3) Power to fix the child's place of residence {hxt. 
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880) : according to Art 749, i of the Code, a 
member of a house may not fix his place of resi- 
dence against the will of the head of the house, 
and so it may be asked what is to be done if a 
child who is a member of a house has fixed Iris 
place of residence against the will of the head of 
the house and according to the will of the parent, 
in case the head of the house is not identical with 
the parent : in such case the head of the house is 
relieved from the duty to furnish support to the 
child (Art. 749, par. 2). But what if, on the 
contrary, the child docs not reside at a place 
which the parent has fixed for his residence? 
The answer is that no sanction is provided in the 
Code for this act of disobedience on the part of 
the child ; 

(4) Potuer to give permission to the child's eipplying 
for enrolment in the military service (Art. 88 1) ; 

(5) Pozver to impose disciplinary punishment : 

Though the parent is entitled to disciplinary 
power, he is not empowered to exercise it in a 
manner incompatible with the Criminal Code and 
other penal laws. When the parent abuses 
parental power or is guilty of flagrant misconduct, 
the Court may, upon the application of a relative 
of the child, or a Public Procurator, decree that 
his or her parental power is lost (Art. 896) . The 
parent may also place the child in a house of 
correction {chokaijo) for a term not exceeding six 
months, but only with the permission of the Court 
(Art. 882) ; 

(6) Poiver to auihorhe the child to carry on Imsiness 

or to annual or restrict such auihorPation (Arts’ 

6 and 883). 

2. Parental potver in regard to propci'ty includes : 
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(i) Foivey to manage pyopcyty. The father who ex- 
ercises parental power may not decline to manage 
the child's property, though the mother in the 
same position may (Arts. 884 and 899)- In the 
following cases, however, the parent has no 
l)ower to manage the property involved, namely, 
(a) when the child in minority is authorized to 
carry on business (Art. 6) and (b) when a third 
person who has given property to the child 
gratuitously has expressed the intention that 
it shall not be managed by the father or mother 
exercising parental power (Art. 892). Such 
property is managed by a manager designated 
either by the donor or by the Court. It suffices 
for the person exercising parental power to 
use as to the management of the child’s 
property the same care as he bestows on his or 
her own property. If the child in minority over 
whom parental power is exercised has a spouse, 
the latter’s property, too, is to be managed by the 
person exercising parental power also with the 
same attention as he or she exercises in regard to 
his or her own property ; but in case the husband 
in minority has contractually undertaken to pay 
the attention of a good manager, the person exer- 
cising parental power must also manage it with 
that particular attention (Arts. 4, 18, 885 and 
889). When the child has ceased to be under 
parental power, the father or mother, who 
has exercised parental power must without delay 
make up an account of management. But this 
account seems to be of no great practical impor- 
tance, since it is further provided that the ex- 
penses of bringing up the child and managing his 
or her property are deemed as a set-off against the 
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income derived from the property of the child, 
though this docs not apply to property which a 
third person, expressing a contrary intention, has 
given the child gratuitously (Arts. 890 and 891) ; 

(2) Poivey of representation . — The father or mother 
* who exercises parental power is regarded as 

representing the minor in all juristic acts done by 
him or her in so far as they relate to the property 
owned by the child. This power of representa- 
tion comprises not only matters relating to the 
utilization, preservation and improvement of pro- 
perty but even those relating to the disposal 
* thereof. Though the person exercising parental 

power may thus do all acts of disposal in regard 
to the child’s property, the power of representa- 
tion cannot be exercised without the child’s 
consent so far as those acts are concerned by 
which obligations are created having acts of the 
child for their subject (Art. 8 84). It should be 
noted that the power of representation under 
consideration is confined to the property of the 
child only, and .that, so far as the person of the 
child is concerned, the person exercising parental 
power has no right of representation ; 

(3) Poiver to give consent . — In order to carry on a 

business or profession, a minor must obtain the 
authorization of the person who exercises parental 
power (Art. 883). 

The parental power exercised by the father is not the same 
as that exercised by the mother, for there are many cases where 
the mother cannot act on behalf of the child, or authorize the 
child to act, without her first obtaining the concurrence of the 
family council. Any act done or authorized (for the minor to 
do) by the mother without such concurrence of the family 
council may be annulled by the child or his or her legal repre- 
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scntativc (Arts. 886 and 887). As to acts in regard to wliicli 
the interests of the father or mother who exercises parental 
power conflict with those of the child, he or she must have 
the family council appoint a special representative. The same 
applies for one of the children in case the father or mother 
exercising parental power over two children, their interests 
conflict with each other (Art. 888). 

We have already seen that if a person exercising parental 
power abuses the power or is guilty of flagrant misconduct, he 
or she may be judically deprived of the same power on the ap- 
plication of a relative of the child, or a Public Procurator (Art. 
896). In case, however, the person who exercises pai'ental 
power has merely mismanaged the property of the child, the 
Court may, on the application of a relative of the child, or a 
Public Procurator, deprive him or her of the right of manage- 
ment only, In tliis case, the other person (if any) who is enti- 
tled to exercise parental power exercises the right of management 
only ; but if there is no such person, the same is then done by 
a guardian (Arts. 897 and goo). 

SUB-SECTION 4. 

Duty of Support, 

Duty of support (fuyo no gimn) denotes the legal duty of 
a person to maintain or educate another, when the latter is 
unable to support himself or to procure an education with his 
own property. The extent to which, and the manner in which, 
support is to be furnished vary with the needs of the person 
entitled to support and with the social status and means of the 
person bound to furnish it (Arts. 960, 961 and 962). 

As to who are bunnd to furnish support, (i) the head of a 
house is bound to support the members of the house (Art. 747), 
(2) husband and wife are bound to support each other (Art. 
790) ; and the same applies to (3) lineal blood-relatives, (4) 
brothers and sisters, and (5) as between a husband or wife on one 
hand and the lineal ascendants of the other party belonging to 
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the same house on the other hand (Art. 954 )> Iii case there 
are several persons bound to furnish support, the order in 
which they are required to perform the obligation is as follows 
(Art. 955 ) 

1. Spouse ; 

2. Lineal descendants (if there are two or more of these 

the person nearest in degree of relationship is liable 
first) ; 

3. Idneal ascendants (ditto) ; 

4. Head of the House ; 

5. Lineal ascendants of the spouse and spouses of lineal 

descendants always belonging to the same house (the 
remark in parenthesis under No. 2 applies also here) ; 

6. Brothers and sisters. 

If there are two or more persons of the same degree of 
relationship, those who belong to the same house are liable 
before those who do not ; and if, there being two or more 
persons of the same degree of the relationship, they all are in 
the house, or are not in the house, the obligation is borne by 
them in proportion to their pecuniary abilities (Art. 956). 

If there are too many persons entitled to support for the 
means of the person bound to furnish it, support is to be furnish- 
ed in the following order (Art. 957) : — 

1. Lineal ascendants (if there are two or more of these, the 

person nearest in degree of relationship is entitled 
first) ; 

2. Lineal descendants (ditto) ; 

3. Spouse ; 

4. Lineal ascendants of the spouse and spouses of lineal 

descendants always belonging to the same house 
(ditto) ; 

5. Brothers and sisters ; 

6. Members of the house other than mentioned above. 

If there arc two or more persons entitled to support 
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of the same rank, each may receive support in proportion to his 
or her needs (Art 958). 

SUB-SECTION 5 . 

Head and Members of a House. 

A jaerson becomes the head of a house {koshu) cither ( i ) 
by succession or (2) anew. The question of who becomes head 
of a house by succession is one to be considered when we come 
to treat of succession in general. A person becomes head of a 
house anew, that is, founds a house ; — 

(i) When a person who has entered another house by 
marriage or adoption ought, in the usual order of 
' things, to return to his or her original house in con- 

sequence of a divorce or dissolution of adoption, but 
the original house is already abolished or extinguished 
(Arts. 739 and 740) ; 

{z) When a person is excluded from his or her house : 
this happens when a member of a house — except a 
minor — fixes his residence against the intention of the 
head of the house or a member of a house has been 
married or become a party to an adoption without the 
consent of the head of the house (Arts, 742, 749, and 
750 ); 

(3) When a iierson who has entered another house by 
marriage or adoption ought, in the usual ofder of 
things, to return to his or her original house in con- 
sequence of a divorce or dissolution of adoption but 
cannot do so, because his or her return is refused by 
the head of the house (because the latter’s consent 
has not been obtained to said marriage or adoption) 
(Arts. 742 741, and 750) ; 

( 4 ) When both the father and mother of a child arc un- 
known (as in case of a foundling or stray child) (Art. 

•' 733, par. 2) ; 
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(5) When an illegitimate child cannot enter the mother’s 

house (Art. 735, par.' 3) ; 

(6) When the head of a house dies and there is no heir to 

the house, in which case the house is extinguished and 
each member of the house founds a house (Art. 764) ; 

(7) When a member of a house establishes a branch house ; 

in order to establish a branch house the consent of 
the head of the Iiouse must be obtained ; the head of 
a house is not permitted to establish a branch house 
(Art, 743) ; 

(8) When a member of a house re-establishes the principal 

house, a branch house or a co-ordinate or collateral 
house {ddkc) or the house of a relative, which has been 
abolished or extinguished (Art. 743). 

Members of a house may be (i) born members 

or (2) members coming from the outside. 

The causes for which a person becomes a member of a 
house otherwise than by the title of birth arc : — 

(1) Marriage (Art. 788) ; 

(2) When, subsequent to marriage, the husband enters 

another house, in wliich case the wife follows him into 
that house ; the same applies when the husband founds 
a new house (Art. 745) ; 

(3) Adoption (Art. 861): 

(4) When a person who has entered another house by 

marriage or adoption, takes in relatives of his or her 
own in the original house but who arc not relatives of 
his or her spouse or adoptive parents, in which case 
such relatives become members of the house into 
which he or she has been married or adopted (Art. 

738) ; 

(5) When a person who has become a member of another 

house by marriage or adoption returns to the original 0 
house in consecj[uencc of a divorce or dissolution of 
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adoption, such person becomes a member of the 
original house again (Art. 739) ; 

(6) In case of a change in the head of a house, the former 

, head of the house and members of his house become 

members of the house of the new head (732, 2) ; 

(7) A relative of the head of a house who is in another 

house may, with the consent of the head of the other 
house, become a member ^of that house to whose head 
he or she is related (Art. 737) ; 

(8) When a person who has entered another house by 

marriage or adoption enters yet another house by mar- 
riage or adoption, such person at once becomes a 
member of the latter house. In this case, however, 
the consent must be obtained both of the head of the 
first mentioned house and of the head of the party’s 
original house (Art. 741). 

SUB-SECTION 6. 

Guardians. 

A guardian {kdken-nin) is either for (i) a minor pure and 
simple or for (2) an “ incompetent ” person (who may be either 
a minor or a person of full age). A minor is placed under a 
guardian (i) when there is no person to exercise parental power 
over him or her, or (2) when the person who exercises parental 
power has no right of management. A person is always placed 
under guardianship when he is adjudged “ incompetent.” (Arts. 
4, 7, 8 and 900, and Lazu of Procedure in Actions relating to 
Personal Status, Art. 52). 

A guardian for a minor may be cither (i) one designated by 
will by the person who was the last to exercise parental power 
(Art. 901), or (2) a legal one—- that is, the head of the house, 
who becomes guardian by operation of law when there is no 
such designated guardian (Ait. 903), or (3) an appointed one — 
that is, a guardian who is chosen and appointed by the family 
council' when there is neither guardian designated by, will nor 
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legal guardian, or they have declined to act or lack the qualifi- 
cations for being guardian (Arts. 904, 907 and 908). 

A guardian for an “ incompetent ” person may be cither 
( I ) a legal or (2) an appointed one. 

(1) Legal guardian. — In case a person is adjudged '^in- 
competent,” the father or mother who exercises parental power 
becomes his or her guardian. When a married woman is 
adjudged " incompetent,” her husband becomes her guardian, 
but, if he docs not, the father or mother who exercises paren- 
tal power becomes her guardian. If a husband is adjudged 
" incompetent,” his wife becomes his guardian, but if she does 
notj or if she is a minor, the father or mother who exercises 
parental power becomes guardian. If there is nobody to be 
guardian to a member of a house according to the foregoing 
provisions, then the head of the house becomes the- guardian. 
(Arts. 902 and 903.) 

(2) . Appointed gtiardian. — If there is nobody to be guar- 
dian in accordance with the foregoing provisions, one is chosen 
and appointed by the family council (Art. 904). 

As to the quali^cations for being a guardian, it is provided 
that none of the persons mentioned below can become a guardi- 
an (Art. go8) : — 

1 . Minors ; 

2. " Incompetent ” persons and " quasi-incompetent ” per- 

sons ; 

3. Persons who have been deprived of civic rights, or those 

who have been suspended from the enjoyment of civic 

rights ; 

4. Legal representatives or curators who have been re- 

moved (dismissed) by a Court ; 

5. Bankrupts; 

6. Persons who have, or have had, a lawsuit against the 

ward or his or her spouse or lineal blood-relatives ; 

7. Persons whose whereabouts are unknown ; 

8. Persons whom the Court has found to be unfit for the 
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functions of a guardian, to have been guilty of impro- 
per cohduct, or to be addicted to gross profligacy. 

Wc have already seen that a “ quasi-incompetent " person 
is placed under a curator. The provisions relating to guardians 
mostly apply inntatis mutandis to curators. With regard to 
acts in which the interests of a curator or of a third person for 
whom he acts as representative conflict with those of the quasi- 
incompetent person, the curator must apply to the family 
council for the appointment of a special curator (Art. 909.) 

A guardian is placed under the control and supervision of a 
supervisor of guardianship, who is cither designated by will by 

mb 

the person who was the last to exercise parental power, or (in 
the absence of such designation) appointed by the family council 
(Arts, 910 and 91 1). A guardian must notenter upon his 
duties until there is a supervisor of guardianship (Art. 91 1.) 

The duties of a supervisor of guardianship consist in ( i ) 
supervising the doings of the guardian with the attention of a 
good manager, and being present when the latter examines the 
property of the ward and prepares an inventory of the same, (2) 
expediting the appointment of a new guardian and his taking up 
his duties in case a guardian has ceased to exist, (3) adopting 
necessary measures in case of emergency and (4) representing 
the ward in regard to acts respecting which the interests of the 
guardian or of a third person whom he represents conflict with 
those of the ward (Art. 915). 

The affairs of a guardian may be classified into (i) those 
relating to the person, and (2) those relating to the property, of 
the ward. 

As regards the person of the ward, the guardian to a minor 
has the same rights and duties as a father or mother who exer- 
cises parental power, such as protecting and educating him and 
giving permission to his applying for enrolment in the military 
seivice, though in certain matters he (the guardian) must obtain 
the consent of the family council (Art. 921). But the guardian 
has no such rights and duties, if there is a person who exercises 
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parental power over the minor minus the right of management 
(Art. 935). The guardian to an “incompetent ” person must 
attend to the medical treatment and nursing of the same accord- 
ing to the latter’s means and resources (Art. 922). In both 
cases, if the ward is the head of a house, the guardian exercises 
the rights of the head of the house in place of the ward (Art, 

934). 

As regards the property of the ward, the rights and duties 
of a guardian may be summarized as follows : (i) he must pre- 
pare an inventory of property (Art. 917) ; (2) he must declare 
to the supeiwisor of guardianship any obligations which he has 
against, and/or bears towards, the ward (Art. 919) ; (3) he must, 
at least once a year, report to the family council on the state of 
the ward’s property (Art. 928) ; (4) if the ward has acquired 
property by universal succession, he must, as to such property, 
do the same acts as those mentioned in (i) and (2) (Art. 920) ; 
(5) he must determine the amount to be annually expended on 
account of the ward (Art. 924) ; (6) he represents the ward in 
regard to the management of the ward’s property and juristic 
acts relating to such property (Art. 923) ; (7) he must deposit 
with a person to be fixed on by him, ’with the consent of the 
family council, the monies received on account of the ward (Art. 
927) ; (8) he must obtain the consent of the family council in 
order to do certain important acts relating to property on be- 
half of the ward (Art. 929) ; (9) the same applies when he (the 
guardian) hires property of the ward (Art. 931) ; and (10) he 
must furnish security for the management and restitution of the 
ward’s property (Art. 933), etc. 

Guardianship terminates (i) when the guardian (a) dies, 
{!)) becomes disqualified, (r) has absconded or {d) has ceased 
to be the head of a house (in the case of a guardian who has be- 
come such because of his being head of a house) or {i) has ceased 
to be spouse to the ward (in the case of a person who has 
become guardian because of his or her being spouse to the 
ward) or (2) when the ward {a) dies, (<^) has attained majority 
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(in case of a minor) or the adjudication of incoinpetency ” 
has been cancelled (in case of an “ incompetent " person) or 
(c) the ward has been adopted inta another house or has other- 
wise left the house (of which the head is his guardian). 

SUB-SECTION 7. 

Family Council. 

A family council {shinzoku-kwai) is a meeting held chiefly 
for the purpose of supervising the doings of a guardian, super- 
visor of guardianship or curator to a minor, incompetent ” 
person or “ quasi-incompetent ” person, and so protecting the 
latter’s interests. It is convened by the Local Court of the 
place of the domicile of such incapacitated person upon the 
application of the incapacitated person himself, the head of the 
house, a relative, the guardian, the supervisor of guardianship, 
&e curator, a Public Procurator, or any other person interested 
(Art. 944). 

As to the constitution of a family council. Art. 945, i pro- 
vides that it is composed of not less than three members chosen 
by the Court from among the relatives of the incapacitated person, 
or fi-om among some persons otherwise connected with the latter’s 
house. A person who is entitled to designate a guardian may 
also designate by will the members of the family council (Art. 
945, 2). If the number of members so designated falls short of 
three, the deficiency is, of course, to be made up by the Court. 
Should a member of the family council die, resign, or be removed 
(dismissed), the remaining members must apply to the competent 
Local Court and have the vacancy filled (Art. 950). Matters 
deliberated upon in a family council are decided by a majority 
vote of the menabers (Art. 947.) As regards who should preside 
over the councif, there is no provision, and so there is nothing 
for it but to conclude that a chairman is to be chosen by the 
members from among themselves. 

The incapacitated person for whom tlie council is held. 



THE CIVIL CODE. 


27s 


the father and mother belonging to the same house, the spouse, 
the heads of the principal and branch houses, the guardian, the 
supervisor of guardianship and the curator may state their 
opinions in the council ; and in order that they may be enabled 
to do so, it is further provided that such persons must be 
notified of the convocation of the council (Art. 948). 

SECTION 5. 

Succession. 

Sub-sect/on i. 

General Discussion. 

The Book of Succession in the Civil Code includes not 
only provisions relating to succession but those relating to wills, 
inasmuch as wills resemble successio;i in that they take effect 
upon the death of the testator, and the greater part of wills 
relates to legacies and involves [^the succession to rights and 
duties in the • same manner as “ succession to property.” 
" Succession ” {sosohi) denotes to succeed to the rights and 
duties of the ancestor (predecessor) by a universal title, and may 
be either succession to status, or status and property, or succes- 
sion to property only. In the present state of transition in 
Japan, the claims of families and individuals are mixed up with 
each other, so that it is not feasible entirely to ignore the 
succession to the headship of a house which custom has re- 
cognized so long. Hence the recognition of the succession to a 
house side by side with that to property, inasmuch as a mem- 
ber of a house is also permitted to own property independently 
of the head of the house. Thus, “ succession to a house ” is 
primarily succession to the status, and incidentally succession to 
the property, of the ancestor (predecessor), while, on the con- 
trary, “ succession to property ” is succession to the property of 
the ancestor and nothing else. 

The time when the right of an heir —that is, the right of 
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succession {sozoku-keit) — takes effect is known as the com- 
mencement of succession {sdzokii no kaishi). Previous to that 
time, an heir has no right of succession, but the mere expectation 
that he may enter upon succession in future. Who is the heir, 
and whether such heir has the legal capacity for succession, are 
questions which can be determined only at the time when 
successsion commences. The time when succession commences 
is, therefore, the most important factor in the matter of succes- 
sion. 

It is a matter of course that, agreeably with a principle 
governing capacity for lights in general, a natural person actually 
existing at the time of commencement of succession should liave 
capacity for the right of -succession ; but the Code further ex- 
tends the principle and confers the same capacity upon a child 
en venire sa mere (Art. 968). 

SUB-SECTION 2. 

Succession to a House. 

Succession to a house [katokn-sozoku) comiiienccs (Art. 
964) - 

1. When the head of a house dies, resigns from its head- 

ship, or loses Japanese nationality ; 

2. When the head of a house leaves such house in con- 

sequence of the annulment of his marriage or adop- 
tion ; 

3. When the female head of a house is married to a nyufu, 

or when the latter is divorced. 

Succession to a house is always entered upon by one 
individual, because a house cannot have two or more heads at 
the same time. A person who has capacity for succession, and 
is in the first successional rank, is an heir to a house who 
succeeds by operation of law and, as a matter of course, simul- 
taneously with the Commencement of the succession. A person 
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who ought to be heir to a house is, however, excluded from the 
succession by operation of law (Art. 969) ; — 

1. If he has been condemned to a penalty for having 

wilfully put, or attempted to put, to death the ancestor 
or a person who is in a prior rank with regard to 
succession to the house ; 

2. If he, knowing that the ancestor has been murdered, 

has failed to inform the authorities of the fact or to 
lay a formal charge againt the perpetrator, except he 
is without discernment sufficient to distinguish right 
from wrong, or the murderer is his spouse or one of 
his lineal blood-relatives ; 

3. If he has, by means of fraud or coercion (compalsion), 

prevented the ancestor from making, annulling or 
altering a Will relating to the succession ; 

4. If he has, by means of fraud or coerc’on (compulsion), 

caused the ancestor to make, annul, or alter, a Will 
relative to the succession ; 

5. If he has forged, altered, destroyed or cancelled a Will 

of the aucestor relative to the succession. 

An heir to a house may be disinherited by the Court upon 
application (Art. 975) : — 

1. If he has) ill-treated or inflicted gross insult upon the 

ancestor ; 

2. If, through illness or any other physical or menta^ 

cause, he is unable to attend to the affairs of the 
• house ; 

3. If he has been condemned to a penalty for any offence 

calculated to disgrace the family name ; 

4. If he has been declared “quasi-incompetent” and 

there is no hope of his amendment ; 

5. If there is any other just cause. 

An heir to a house may be (i) a legal heir, (2) a designa- 
ted heir or (3) a chosen heir, (1) Legal heirs to a house are 
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persons who have the chance of succeeding to a house by- 
operation of law — that is, (a) lineal descendants and (b) lineal 
ascendants of the ancestor. Among the lineal descendants of 
the ancestor, a person of a nearer degree of relationship has the 
preference over a person more distantly related, males over 
females, legitimate children over illegitimate, slwshi over 
illegitimate children, and an older person over a younger 
(Art. 970). The lineal descendant of the ancestor who is in 
the first succcssional rank is the (first) legal presumptive heir, 
who has the right to succeed to the ancestor’s house in preference 
over all the rest upon the commencement of the succession. No 
lineal ascendant of the ancestor has the right to succeed as legal 
heir, except where there is neither a (first) legal presumptive heir 
nor a chosen heir of the first class. 

A designated heir is a person who has become heir in 
virtue of designation by the ancestor. Designation of an heir 
can only be made for succession to a house commencing owing 
to the death of the ancestor or to his resignation from the 
headship of the house. A person who has a (first) legal 
. presumptive heir cannot designate an heir to his house : de- 
signation of an heir to a house, which was made even when 
there was no (first) legal presumptive heir to the house, loses its 
cfifect, should one come into existence later on (Art. 979). 

A chosen heir to a house is an heir to a house chosen 
by a specific pei-son other than the ancestor, namely, the 
father or mother of the ancestor, or (in the last resort) the 
family council. Such choice is made only where there is 
neither (fimt) legal heir nor heir designated by the ancestor ; and 
must in first instance be made from among the members of the 
house in the following order (Art. 982), the heir thus chosen 
being a chosen heir of the first class : — 

I. Spouse who is a daughter of the house : 

2. Brothers ; 

3. Sisters ; 
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4. Spouse who does not fall under No. i ; 

5. Lineal descendants of brothers and sisters. 

In case there are none of these, then the succession is en- 
tered upon by a legal heir in second instance — that is, one of the 
lineal ascendants of the ancestor who is of the nearest degree of 
relationship, the male having the precedence over the female be- 
tween persons of the same degree of relationship (Art. 984). If 
there is no lineal ascendant either, an heir is then chosen by the 
family council from among the relations of the ancestor, the 
members of the latter’s house, the heads of the branch houses 
and the members of the principal and branch houses, or (in the 
last resort) from among other pei*sons (Art, 985), tMs being a 
chosen heir of the second class. 

By succession to a house, an heir acquires the status of the 
head of the' house and so succeeds to all the rights and duties of 
the former head of the house except those which were exclusive- 
ly personal to him (Art. 986). The ownership of genealogical 
records, of utensils for religious purposes, and of tombs and, 
burial grounds always descends to the heir as a special privi- 
lege of succession to a house (Art 987) . 

In case succession to a house commences owing to loss of 
Japanese nationality on the part of the head of the house, the 
heir succeeds to the rights of the headship of a house and the 
rights constituting a special privilege of succession to a house 
(that is, ownership of genealogical records, etc.) and his legal 
portion. In case a head of a house, who is a Japanese 
subject and has rights which can be enjoyed only by a 
Japanese subject, has lost Japanese nationality, the rights accrue 
to the heir to the house," if they are not be transfered to a 
Japanese subject within one year (Art. 990). In case a member 
of a house, who is a Japanese subject and has rights which can 
be enjoyed only by a Japanese subject, has lost Japanese 
nationality, the rights accrue to the National Treasury, if they 
are not transfered to a Japanese subject within one year (Law 
No. 94 of the year 1899). 
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SUB-SECTION 3. 

Succession to Property. 

There is only one cause for the commencement of suc- 
cession to property ” {isan-sdzokii) and that is the death of a 
member of a house (Art. 992). While succession to a house can 
be entered upon by one person only, succession to property 
can be entered upon conjointly by any number of persons who 
may be in the same successional rank. 

Tlie classes of heirs to property, and the order in which 
they succeed are (Arts. 994-996) : — 

1 . Lineal descendants ; 

2, Spouse ; 

3, Lineal ascendants ; 

4. Head of the house. 

Among lineal descendants, and also among lineal ascend- 
ants, a perspn of a nearer degree of relationship has the prefer- 
ence. If there -are two or more heirs of the same rank, their 
portions are the same. But the portion of a shoshi or of an 
illegitimate child is half that of a legitimate child. 

An heir to property, too, is excluded from the succession 
by operation of law, or judicially disinherited for causes similar 
to those for which an heir to a house is excluded from the suc- 
cession by operation of law or judicially disinherited (Ai*ts. 997- 
1000). 

“Succession to property” is succession to property and 
notiung more— that is to say, an heir to property succeeds, 
upon the commencement of the succession, to the rights and 
duties appertaining to the property of the ancestor except those 
which were exclusively personal to tlie ancestor (Art. looi). 
If there are two or more heirs to propeiiy, the property of the 
succession constitutes their joint property (Art. 1002). Each 
co-heif succeeds to the rights and duties of the ancestor in pro- 
poifipn to. Iris portion (Art. 1003). 

As to the partition of the property of the succession among 
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the co-heii's, it is governed by a principle different from that 
governing the partition of ordinary common property — that is, 
each co-heir is regarded as having exclusively owned the portion 
accruing to him, not from the time of tHe partition (as in case of 
partition of ordinary common property) , but from the time of 
commencement of the succession (Art. 1012) — a provision 
which is intended to minimize contention and ' discord among the 
co-heirs who are closely related to each other. - 

SUB-SECTION 4. 

Acceptance and Renunciation of Succession. 

An heir is, as a rule, permitted to accept the suQcessiori 
either unlimitedly or liniitedly or renounce it ; but there are two 
important exceptions to the rule --namely, (i) that the first legal 
presumptive heir to a house may not renounce the succession 
(Art, 1020) and (2) that the heir to a house in consequence of 
the resignation of the head of the house from its headship may 
neither accept the succession limitedly • nor renounce it (Art. 
752). 

An acceptance or renunciatiqn niMst be effected, if at all, 
witliin three months after the heir had knowledge of the com- 
mencement of the succession (Art. 1017), So long as he neither 
accepts nor renounces, he must manage the property of the suc- 
cession with the same care as his own property ’(Art. 1021). 
An acceptance or renunciation once effected can no longer be 
annulled except for a cause for which juristic acts in general can 
be annulled (Art, 1022). An heir is regarded as Iwifig made 
an absolute (unlimited) acceptance (Art. 1024) : — / 

1. If he has wholly or partly disposed of the property of 

the succession ; 

2. If he has neither accepted limitedly nor renounced the 

succession within three montlis from the time when he 
had knowledge of the commencement of the suc- 
cession ; 
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3. If, even after the succession has been either accepted 
limitedly or renounced, he has concealed, secretly 
consumed, or failed in bad faith to enter in the 
’ inventory the whole or a part of the property 

of the succession ; but this does not apply after a 
person becoming heir in consequence of his 
renunciation has accepted the succession. 

In the case of a limited acceptance, the heir pays the 
obligations of the succession and legacies only to the extent 
of the property acquired by the succession (Art. 1025) and no 
merger (confusion) of property .is permitted — in other words, the 
lights and duties which the heir had vis-a-vis the ancestor are 
Hot to be regarded as extinguished by the succession (Art. i.027). 
h'' Renunciation takes effect retroactively as from the time 
bf tHe commencement of the succession (Art. 1039), so that, in 
of an heir renouncing, it has the same effect as if he was 
not heiT from the very beginning. 

If there are two or more heirs to property, and one 5f them 
has -renounced the succession, his portion accrues to the other 
co-heirs in proportion to their respective portions (Art. 1039,2)^ 

SUB-SECTION 5. 

Separation of Property. 

Separation of property {caisan no dunri) is an arrange- 
ment by which the property of the succession and the heir’s 
own property are kept apart, so that the creditors of the 
succession and legatees on one hand, and the heir’s own creditors 
on the other, may obtain payment out of the several properties 
•in preference to each other. If, in case of an unlimited accep- 
tance of a succession, the property of the succession should get 
mixed up with the heir’s own property (as it would but for a 
Special arrangement), the creditors of the succession and the 
heir s own creditors would have to obtain payment out of the 
mixed property, with the result that the creditors of the 
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succession would be subjected to losses if the ancestor had 
means of payment and the heir had no money besides the 
property of the succession, while the heir’s creditors would 
the losers if the heir’s own property was just sufficient to satisfy 
their claims or less and the property of the succession was less 
than the liabilities of the succession. To guard them, therefore, 
'against the unexpected losses which they •.might otherwise 
sustain in consequence of the commencement of a succession, a 
creditor of the succession, a legatee, and also a creditor of the 
heir, are invested with a right to apply to the court for the 
separation of the property of the succession from the heir’s own 
property. In the case of a limited acceptance, where the. heir 
is bound to pay the creditors of the succession only to the 
extent of property acquired by the succession, it may, at first 
sight, appear as if there was no occasion for separation of 
property. Separation of property and limited acceptance 
are, however, different in effect, inasmuch as the fornier is 
recognized for the protection of the creditors, and the latter for 
the protection of the heir. Moreover, there are certain cases 
where, as we have already seen, the effect of limited acceptance 
is lost, and the heir is regarded as having made, an absolute 
acceptance. Separation of property is, therefore, necessary 
even where a limited acceptance has been effected. . (For? the 
procedure for separation of property, vide Art. 1041 et seq.') 

SUB-SECTIGN 6. 

FailUke of Heiks ' 

Seeing that it would be prejudical to public as well as 
private economy to leave things in status quo when it is uncer- 
tain whether there is an heir to a succession which has 
commenced, the property of the succession in such a case is 
constituted into a juridical entity and placed under the charge of a 
manager specially appointed by the Court, until it is ascertained ■ 
that there is an heir or thg.t there is no heir. Should it be 
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ascertained that an heir exists, the juridical entity is regarded 
as not having existed : without prejudice, however, to the 
^validity of acts done by the manager within the scope of his 
powers. Should there be no person who asserts his right as 
heir even after the manager has observed the legal formalities 
to induce an heir (if any) to make his appearance, the property 
of the succession accrues to the National Treasury. (Art. 
1051-59.) 

SUB-SECTION 7, 

Wills 

A will iyuigofC) is a formal act — that is, an act which can 
only be done in conformity with one of the forms prescribed in 
the Code (Art. 1060). 

As to the capacity for making wills, the provisions govern- 
ing capacity for juristic acts in general do not apply (Art. 1062). 
Any person who is at least fifteen years of age may make a 
will (Art. 1061), provided always that he has capacity of will 
{is/d-ndryoku) sufficient for the act at the time of doing the same 
(Art. 1063). 

A ward may not make a will for the benefit of his guardian 
or the latter’s spouse or lineal descendants before the completion 
of the account of guardianship, except the guardian is a lineal 
blood-relative, the spouse, or a brother or sister of the ward 
(Art. 1066). 

In so far as the provisions relating to legal portions are 
not contravened, a testator may dispose of the whole or a 
part of his property by a universal or a pairicular title (Art. 
1064). A legatee by a universal title {hokivatsu-Juisha) has the 
same rights and duties as an heir to property (Art. 1092), A 
child cn I’entre sa mere may also become a legatee (Art 1065). 
A person who has done to the testator any of the acts for 
which an heir to a house is excluded . from the succession by 
operation of law cannot claim a legacy (Art 1065 and 969). 

The forms of a will may be either {i) ordinary or (2) 
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special* (i) Ordinary forms are forms which are to be observed 
under ordinary circumstances and include {a) holographic 
deeds, {!}) notarial deeds and {c) secret deeds (Art. 1067). {a) 
A will by holographic deed is one the whole text of which is 
written, dated and signed by the testator himself (Art. 1068). 
ip) A will by notarial ^deed is one which a Notary has been 
requii'ed to make out in the presence of witnesses (Art. 1069). 
ic) A will by secret deed is one which is produced to a Notary 
in a sealed envelope (Art. 1070). 

(2) Special forms are forms in which wills may be made 

under certain special circumstances, namely : 

{a) Wills of persons on the verge of death (Art. 1076) ; 

ib) Wills of persons who are isolated from the outer 

world on account of an infectious disease (Art. 

. 1077) ; 

ic) Wills of persons belonging to tha Army or Navy 

in time of war (Arts. 1078 and 1079) ; 

id) Wills of persons on board ships (Art. 1080 and 

ro8i). 

A will made in one of the special forms becomes void if the 
testator lives for six months from the time when he became 
capable of making a will in an ordinary form (Art. 1085). 

Two or more persons are not permitted to make their 
wills by one and the same deed (Art. 1075). 

A will takes effect upon the death of the testator (Art* 
1087, i) so, at any time after the death of the testator, but not 
previously, a legatee may accept or renounce hfe legacy (Art. 
1088). Unless there be a different expression of intention in 
the will itself, a legacy does not take effect if the legatee dies 
previous to the death of the testator (Art. 1096). 

■ If a legacy does not take effect, or if it becomes void by 
renunciation, that which would have been due to the legatee 
accrues to the heir (Art. 1097). In case a burdensome legacy 
has been renounced by the legatee, the person entitled to the 
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benefit of the burden may become the legatee himself (Art. 
,1104, par. 2), 

■ The subject of a legacy is, as a rule, to be delivered to 
the legatee in the condition in which it is found at the time of 
the death of the testator (Art. 1 102). 

Conflicting in mpst cases as a will does with the interest of 
the heir, the testator may designate one or more executors for 
his will or instruct another person to do so (Art. 1 108) ; and it is 
only when there is no special executor that the heir is bound to 
execute it himself. As to the execution of a will, provisions arc 
contained in Arts. 1 106— 1 123, 

, A will taking effect only upon the death of the testator, the 
latter may at any time revoke the whole or h. part of the same. 

. Such revocation, however, can only be effected in a form 
required for a will, though not necessarily in that form in which 
\ the .particular will was made (Art. 1 124). 

A will is regarded as having been tacitly revoked. 

- (i) If it conflicts with a later will : in this care, the earlier 

will is regarded as having been revoked by the later 
will, in so far as the part in which they conflict is 

concerned (Art. 1125, par. i) ; 

(2) If it conflicts with a subsequent act inter vivos ; in this 
case the will is regarded as having been revoked in so 
far as the part in which it conflicts with the act is 
concerned (Art. 1125, par. 2) ; 

(3) If the testator has intentionally destroyed the will or 
the subject-matter of a legacy (respecting which the 
will has been made) : in this case, the will is regarded 
as having been revoked in so far as the part so 

destroyed is concerned (Art. 1136). 

SUB-SECTION 8. - ” : . 

' ' ' ■ ■ I , ' ' ’ ■ . . * . 

Legal Portions. ^ 

The Uget^-povtioH {iryu~kt}i)]s> that' part of the property -of 
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the succession which the ancestor is not permitted freely to 
dispose of, but which must be reserved for the heir(s). The 
arrangements about legal portions have been made in accordance 
with custom and also in the interest of the public. A lineal 
descendant who is the legal heir to a house receives as his legal 
portion one half of the ancestor’s property, while any other heir 
to a house receives as his legal portion one third of the ancestor’s 
property (Art. 1130). A lineal descendant who is heir to 
property receives as his legal portion one half of the ancestor’s 
property ; but a spouse or lineal ascendant who is heif to 
property receives as his or her legal portion one tHrd of the 
ancestor’s property (Art. 1031). 

In case there are two or more heirs to property of the 
saihe rank, the said leg^l portion— that is, one half or one third 
(as the case may be) of the ancestor’s property — is divided in 
equal proportion if they are all legitimate children, or (if not) at 
the rate of two for a legitimate child against one for a shcs/d or 
illegitimate child (Art. 1146). 

A legal portion is determined by adding to the’ value of 
the ancestor’s property (at the time of the commencement of the 
succession) the value of the property which the ancestor 
disposed of as gifts within one year before the commencement of 
the succession, and deducting therefrom the total amount of his 
liabilities at the time of the commencement of the succession. 
The value of the genealogical records, etc.), the ownership of 
which descends to the heir as a special privilege of succession to 
a house) is not taken into account in the determination of a legal 
portion (Art. 1132). A person entitled to a legal portion, or 
his successor, may, in so far as is necessary for the preservation 
of the legal portion, demand the reduction of legacies and also 
of those gifts which were made within one year before the 
commencement of the succession (Art. 1134 set].). 
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CHAPTER VI. 

THE COMMERCIAL CODE. 

The Commenial Code (s/zo/io) contains provisions relating 
to commerce such as partake of the nature of private law. It 
consists of five books on (i) General Provisions, (2) Companies, 
(3) Commercial Transactions, (4) Bills and (5) Commerce by 
Sea. 

SECTION r. 

General Provisions. 

SUB-SECTION I. 

Application of the Law. 

There are three sources of law applicable to commercial 
matters, namely, (2) the Commercial Codcy (i) customary 
commercial law and (3) the Civil Code. Commercial matters 
are, as a rule, governed by the Commercial Code. But 
customary commercial law applies if there is no provision in the 
Commercial Code. If there is no customary commercial law 
either, the Civil Code is then applied (Art. i). Juristic acts 
relating to commerce are commercial transactions (of which 
more will be said later). Unless otherwise provided by law or 
ordinance, the provisions of the Code apply to commercial 
transactions of public juridical persons (Art. 2). A bilateral 
juristic act may be a commercial transaction only in. regard to 
one party thereto ; but the provisions of the Commercial Code 
apply to both parties in regard to such a transaction (Art. 3). 

' : SUB-SECTION 2. 

Traders. ' 

A trader {s/io-mi) is a person who, in his own name, does 
commercial transactions as a business (Ai-t. 4). 
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A minor or married woman may also carry on business 
with the permission of the legal representative or husband {Civil 
Code, Arts. 6 and 15). The legal representative of an incapacita- 
ted person may carry on business on behalf of such incapacitated 
person with the consent of the family council. In any of these 
cases, it is always necessary to obtain registration of the fact 
(Arts. 5 and 7). In case a minor or married woman has been 
permitted to become a partner with unlimited liability in a 
partnership, he or she is treated as a person of full age in so far 
as the business of such partnership, is concerned (Art. 6). 

SUB-SECTION 3. 

Registration.* 

Matters which require registration under the Couiviercial 
Code are scattered over the code. Registrations under the 
Civil Code can be set up absolutely against third persons 
whether acting in good faith or in bad faith ; but registrations 
under the Commercial Code are governed by a totally different 
principle, for they merely authorize persons to presume that the 
facts registered must be known. . So, even after a registi'atioii 
has been made and published, the fact registered cannot be set 
up against a third person , if he was ignorant thereof ^of a just 
cause (Art. 12). A registration of the formation of a company 
constitutes the sole exception to the rule, for the formation of a 
company, when registered at the place of its principal office, can 
be set up against any and every third person (Art. 45). 

In case a registration conflicts with the publication, it is the 
registration that is to be followed as valid (Art. 1 4). 

Affeirs relating to commercial registration {shogyd toki) are 
placed in the charge of the Local Courts. The place where 
commercial registrations are to be obtained is the place of the 
place of business of the party concerned or (if he has no place 

* Vide special Chapter No. VII. on the subject of registrations. 
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of .-business) . of his domicile (Art, . 9 ct seg. ; and Law of 
ihe 6 onstitution of the Courts of Justice^ Art. 15). 

SUB-SECTION 4. ’ '■ 

■ Trade' Names. ’ ' ' ' 

, A trade name {shogo) is a' name which a trader employs 
for designating himself in connection with business"^ ‘I|: '4s 
desirable for. business purposes that a trade name of good repute 
should be kept up as a permanency independent of the changes 
which may take place in the proprietors of the business establish- 
ment. Hence various provisions relating to trade names. 

Not only a company (which of course must have a name 
given to it simultaneously with its formation) but an individual 
trader may choose any trade name whatsoever, an individual 
trader being permitted to use even, his own name as his trade 
name (Art. 16). But in the name of a company the word 
Gomei-kivaisha (ordinary partnership), Gdshi-hvaisha {limited 
partnership), Kabushiki-kwaisha (joint-stock company) or Kahn- 
skiki-gbshi-kivaisha (joint-stock limited partnership) must bq 
employed according to, and to indicate, the nature of the - com- 
pany (Art. 17). Nor may a trader other than a company use 
in his trade name a word calculated to . suggest the existence of 
a company where there is none, a person acting contrary, to this 
prohibition being liable to a fine of from five yen to fifty yen 
(Art 18). In case a trade name has been registered, it. has the 
effect of preventing another person froni using the same or a 
similar tiade name in the sanie city, tovyn or village for the 
purpose of the same business (Arts. 19 and 20). A' trade name 
can be assigned, and such assignment is of frequent ocourrenccj. 
because a creditable trade name possesses a great business -value 
(Arfe. 21 and 22), , . . . . 

. The owner of a registered trade name , has, against gjiy 
yiolater theteof, (i) aright of action to demand the 'disconti- 
nuation of the aggressive, act and (2) a right of action for 
damages (Art, 20), 
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SUB-SECTION 5 . 

Trade, Books. 

Trade books {shdgyd-chdho) are books in which a trader 
enters his business dealings and accounts. A trader (with the 
exception of a petty trader*^) is required to keep trade books 
and': enter therein his daily dealings^ etc. The. books which 
traders in general are under a legal obligation to’ keep are 
a day book {ni/cki-cho)y (2) an mvtvitoxy-^^zaisan-mokurakii) 
and (3) a balance-sheet {taishaku-taishdhyo), (Art. 25 et seg>,) 

SUB-SECTION 6, 

Trade Assistants. . • •• 

Trade assistants {shdgyd-shiy 5 -nmy\i\c\nde (i) procurators; 
(2) hanto and iedai and (3) otlier assistants or employees. 

A procurator {shihninin) possesses hiost extensive powers, 
inasmuch as he is authorized to do, in the place of the principal, 
all transactions in or out of Court relating to the priticipars 
busine.ss) Art. 30, par. i). When a procurator is appointed, dr 
when his authority of representation is terminated, the fact niust' 
always be registered (Art. '31). No limitation upon his powe'r 
of representation can be set up against third persons acting ih’ 
good faith (Arit. 30, par. 3). Two or 'hiore procurators ihay; 
be caused to exercise power of i-epresentation conjointly':, 
in suich tase an expression of intention made by ‘‘a" third person’ 
to one of the proc.urators takes effect as ^gaihlt *thfe principal 
(Art. 30 (2)). A procurator is under -the obligatitiii to refiran’ 
from doing commercial traasactiohs on' his oWh racBount of “oir 
that' of a third person, or beconiing a'pa'rtnerkvith uniifriiteli; 
liability ’ in a company, without’ the pemiissiori of thh'principal' 
(Art. 32). 

Banto and iedai are employees who have power to do all 

. * Whoever carries, on a commercial business with a capital pf less 
tha n* :6ve’ hu ndred yen is U' petty trader (io-:sA 5 «/n) (Imperial Ordtoatide N9. 
27L pf.the year 1899). - " ' " 
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acts connected with matters of specific kinds, or specific matters 
only, relating to the principal’s business,, which have been entrust- 
ed to them, while other assistants or employees have, as a rule, 
no 'power to do juristic acts on behalf of the principal (Arts. 33 
and 34). In short, the relations between the principal on the one 
hand, and procurators, banto and tedai on the other, are those of 
mandate as well as of hiring of services ; while the relations of the 
principal to other assistents or employees are those of hiring o 
services, and nothing more. 

SUB-SECTION 7. 

Commercial Agekts. 

A commercial agent {dairishS) is a person who, without 
being an assistant, habitually acts on belmlf of a particular trader 
(traders) as his (their) rqjresentative or intermediary in com- 
mercial transactions in such trader's (traders’) line of business 
(Art. 36). Against performance of ^ obligation arising in his 
favour in consequence of his having acted as a representative or 
intermediaiy in commercial transactions, a commercial agent has 
a right to retain things and value papers of which he holds pos- 
session on account of the principal (Art. 41). A commercial 
agent is different from a trade assistant in (i) that he carries on 
business in his own place of business, and (2) that he defrays 
buaness expenses out of his own pocket. In short, the relations 
lietween a commercial agent and the princi^l are founded 
^:^rely upon mandate and there is no element cff hiring of 
services in them. A commercial agent is mjder a legal oUiga- 
tion to refrain from competing witih the principal — that is to say, 
he is not bound to refrain from doing any and every business, 
but merely buriness of the same line as the principal’s (Art 58). 

SECTION 2. * 

Companies. 

>. A i s a shad^t^ which is established for 

* Shadan is an association which is constituted as a juridical penson. 
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tile purpose of doing commercial transactions as a business ; but 
a shadan which is established for pu rposes of profit^ though not 
doing commercial transactions as a business, is also considered 
as a company (Art. 42). In a material sense, a company makes 
it its object to carry on a common undertaking by unitkig 
quantities of property. In this light, it is founded on the same 
basis as an association {kumiai) in the Civil Code ; but while a 
company is always a juridical person (Art. 44), an association 
{kumiai) never is. This involves considerable difference between 
die two forms of associations. A company canriot become a 
partner with unlimited liability in another company (partnership) 
(Art. 44 (2)), 

The companies under \X\e - Commercial Cade ai*e, as already 
indicated, of four classes— namely (i) ordinary partnerships, (2) 
limited partnerships, (3) joint-stock companies and (4) joint- 
stock limited partnerships. In so far as the law is not con-' 
travened, a company may be freely organized — that is, without 
any charter or license from the authorities. The conditioiK for 
formation vary according to the kind of company. • But in any 
case, in order that the formation of a company may be set up 
against third persons, it is necessary that it should be registered 
at the place its head office (Art. 45),' A company is not 
permitted to make preparations for commencing business umlll 
after it has been registered at the place of its head -dffice (Art.- 
46). Re^stralion is to be n«ide within a fixed term : for 
example, the formation of an ordinary pm:tnership must be re- 
gistered within two weeks from the day when the partnership 
cc^mct has been made (Art. 51). If official permission' fe 
required in regard to a fact to be registered, the period fer 
re«^tralion is computed from the time when the docun^nt of 
petmisaon has been delivered (Art. 48 (2)), Should a corapaEiy 
fei commence business within six months after it has been 
re^g^BSltered at the place of its prmdpal office, the Court m^/ 
eifesF'on Of^licatiotKlf a BuWic Procurator or ^of its ownr 
naotkai, 43*#^ ks dissoJutioii (Ait. 47). The same applfe® if % 
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Gbmpany sKould do acts contrary to public welfarfe or to good 
morafs (Art. 48). When companies’ are consolidated, the thaking 
of the company contractjand other acts relating io the formation 
of thfe riew company are to be made conjointly ’by.the persons 
appointed, by the several companies (Alt. 44 (5), par. 2).’ ' , 

, SUB-SECTION.,!. * 

Ordii^ary Partne&ips, 

• An ordinary partnersliip {gomei-kwaisha) is a company 
which is compo^d exclusively of partners lyjth unlimited liability,, 
that is to say, persons who are unlimitedly liable to third.persons 
Upon the,' partnership’s obligations. 

; An' ordinary partnership comes into existence upon the. 
makih^ of a partnership contract, which instrunient must contain 
cert^n particulars specified in the Code (Arts. 49 and , 50). 

;;t Membership of an ordinary partnership is acquired (i) by 
participating in the organization tliereof-*-that is, signing .the 
partnership contract at the time of its organization, (2) by joinr 
ing it subsequently to its formation", and (3) by having assigned, 
the interest of a partner. . ^ ... ' ■ r • • . • 

Each partner is bound to make a contribution in the form 
of property,: personal services and / or credit. Each partner must, 
alsO; refrain frera_ doing, either on his own account or on that , of 
a third person, , commercial transactions in the same line of busi- 
ness as the partnership, or becoming a partner, witli unlimited 
liability in anotlier company engaged in. the same line of business 
(Art. 6q), A partner has the right to participate in the distri-, 
bution of the partnership pYoperty,. including (i) the right tO: 
participate in the distribution of profits (Art. 67), (2) the' right to 
qbtain repayment'of his interAstin the partnership, (Art. 71) and 
(3) the right to participate in’ the distribution of the remaining 
^s^ts of the partnership When.' dissolved (Art. .Unless 
otherwise provided in thcpaitriership contract; each partner ,ha% 
the’ right,; and itisalso h}S?^utyAto,-c0nducfc'thG al&irs of ^e. 
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partnership. (Arp 56), Unless particular partners hayc, -oithei: 
by- the partnership contract or by , the consent of all the partners,- 
been designated to represent :the partnership, each, partner has 
power 'to' represent the partnership (Art 61), Two orraofo 
partners, however, or a partner and a proourator may be requir- 
ed, ta. represent , -the partnership conjointly; in 'such ease, an 
expression of intention made by a third person td eitlicr' One' of 
tliem takes effect as against the partnership (Art, 6 t (2) ), Part- 
neijs-representing the partnership have power to-do all acts in and 
out of Court relating to the business of the partnership (Art,: 6 ^)i. 
The partnership is liable to pay compensation' for damages don© 
to third persons by its representative partners in the performance 
of their duties. , A partnersliip has a distinct personality as a 
juridical person, and so the rights and duties of the partnership 
arc quite distinct from the fights and duties of the partners ; but 
founded .as,, an ordinary partnership , is on the.basispf the per- 
sonal credit of the partners, it as. specially provided .that’ 
partnership’s obligations cannot be fully satisfied out of the part- 
nership property, all partners arc jointly liable for' their peffor- 
iiiance (Aits.- 63 and' 64). . ; . ' ' ' 

The membership of a partner is terminated (i) when the 
partnership is dissolved, (2) when the whole of his interest. is a$-" 
signed or (3) when he withdraws from the partnership (Arts,' 68~. 
70). • ■ • . • . . ■ ■ ' 

The; capital of a partnemhip is the sui.u-total of. the. Contri- 
butions of the partners. The capital of a partnership should np - 
be confounded with the partnership property. The; C3.pitsl is of 
an' abstract nature and it is always fixed except it is increased or 
reduced in^ conformity witli the procedure for altering the part- 
nership contract ; while the partnership property is concrete and- 
varies with the varying results of the operations of the concern, 
and aho with the fluctuation of prices. 

,. ' An ordinary partnership is dissolved by" the cpilsent of all 
the partners or by the occurrence of one of the causes legally 
fixed '(Art, 74), In case a partnership is dissolved by any cause 
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Other than consolidation or imnkruptcy, and yet the manner in 
the partnership property is to be disposed of is not fixed 
by the consent of all the partners, a liquidation must take place 
(Aft. 86). Even after its dissolution, a partnership is deerned 
to continue in existence in so hr as is necessary for the purpose 
of liquidation (Art. 84)* Liquidation proceedings are fully pro- 
vided for in Arts. 87-99. 

An ordinary partnership can be converted into a limited 
partnership (J) by the consent of all the partners (Arts. 83 (2) 

83 (3) )i and (2) by admitting a partner (partners) -with 
WaMkd llabfliQr with the consent of all the partners (Art. 83 (4) ). 

SUB-SEC 5 lOh^ 2. 

Limited Partnerships. 

A limited partnership (gdshi-kwaisha) is a company com- 
pel of partners with unlimited liability and partners with 
limited liability — that is, partners who are liable ott the partner- 
ship’s obligations to the extent of their contributions only. In 
regard to the partnership, and also to third persons, partners 
with unlimited liability are placed in almost the same position as 
the partners with unlimited liability in an ordinary partnership ; 
and so it is provided that, except as otherwise provided, the pro- 
visions relating to ordinary partnerships apply mutatis mutandis 
to limited partnerships (Art. 165), the provisions special to limit- 
ed partnerships relating almost exclusively to partners with 
limited liability. 

The contribution of a partner with limited liability can be 
made otily in money or other property (Art. 108), nor has he 
any power to conduct the affairs .of the partnership or to re- 
present it (Art. 115); but at the same time he is not bound to 
refrain from competing in business with the partnership (Art- 
1 13), and has the right to supervise tlrei affairs of the partnership 
(Art. hi). 

Tbere are two causes far dlssohitton wMoh are special to a 
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liiiiited partnership, namely, ( i ) the termination of the member- 
ship of all the partners with unlimited liability, and (2) the termi- 
nation of the membership of all the partners with limited liability ; 
but in the latter case the partnership may, by the consent of all 
the partners with unlimited liability, be continued as an ordinary 
partnership (Art. 1 1 8). 

A limited partnership may also be converted into an ordi- 
nary partnership with the consent of all the partners, whether 
with unlimited liability or with limited liability (Art. 1 18 (3) ). 

SUB-SECTION 3. 

• Joint-stock Companies. 

A joint-stock company {kabushiki-kivauha) is a company 
of which the capital is divided up into a number of shares and 
of which the members are liable upon the company’s obligations 
to the extent of the amount of the shares held by them respec- 
tively (Art. 144). For the organization of a joint-stock com- 
pany, it is necessary that there should be at least seven promo- 
ters (Art. 1 19). When the promoters have made out a company 
contract and moveover have taken all the shares themselves, 
the company is thereby instantaneously formed (Arts. 1 20-1 23).. 
If, however, the promoters do not take upon themselves the 
whole of the shares, then subscriptions to shares must be invited 
(Art. 125). In this case the company is formed upon the con- 
clusion of the general meeting for organization, which is to be 
held after all the shares have been taken and each subscriber 
has been required to make the first payment upon the shares 
(Arts. 129, 13 1 and 139). 

The shareholders must make contributions towards the 
capital of the company by making payment upon their respec- 
tive shares (Arts. 127 and 144); A company may sometimes 
find it necessaiy to increase or reduce its capital. An increase 
of capital can be effected only by an issue of new shares : an 
increase of capital by increasing the amount of each sliare is not 
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permitted by the Japanese law. A reduction of capital can be 
effected not only by an amortization of shares but (in so far 
as the provisions of the law are not contravened) by a reduction 
of file amount of each share. The company is under the obliga- 
tion to issue to the shareholders share-certificates— instruments, 
which serve to facilitate the transfer of shares and also to em- 
body the rights of shareholdei-s. Each certificate must contain 
certain particulars legally reguired, and a, serial number, and be 
signed by the directors (Art. 148). Share-certificates are issued 
either to specified creditors or to bearer (Art. 155). In order 
that a person holding share-certificates to bearer may exercise 
his rights as a shareholder, it is necessary to deposit with the 
company such number of share-certificates as is necessary for 
the (scercise of his rights (Art. 155 (2) ). 

’ . The indispensable organs of a joint-stock company are (.1) 
the general meeting of shareholders {kahinmhvsdkwai) (2) direc- 
tors {ic^isMmofiryaku) and (3) inspectors or auditors {kansa- 
yakuy.'Iht general meeting is an organ which expresses the will 
of the company and, standing above other organs, decides all 
important affairs of the company. A general meeting may be 
either ordinaiy or extraordinary. An ordinary general meeting 
is a general riieeting which, either according to the company con- 
tract or to the provisions of law, must be held at a stated time, or 
times, annually (Art. 157), An extraordinary general meeting is 
specially convened in case of need (Art. 159). A general 
meeting is, as a rule, convened by the directors (Arts. 1 57 and 
159) ; but in certain cases it may be called by the inspectors or 
even by certain shareholders (Art. 182 and Art* 160, par 2), 
Each shareholder may, as a rule, exercise one vote for each 
share (Art, 162). Except as otheiwise provided in the com- 
pany contract or the law, resolutions in a general meeting are 
passed by a majority vote of the shareholders present (Art. 161). 

The directors are an organ of the company for representing 
the company and conducting its affairs (Art. 169 and 170). 
The directors are elected by the general meeting of shareholders 
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from among the shareholders and there must be at least three of 
them (Art. 164 and 165). Their official term must not exceed 
three years ; but it may be exceptionally extended by the com- 
pany contract until the conclusion of the ordinary general meet- 
ing for the last term of distribution falling in the said official 
term (Art. 166). When the functions of a director loave 
terminated, if it happens that there is no longer the number of 
directors as required by the law or by the company contract, the 
retiring director, except in the case of bankruptcy or “incorape- 
tency,” has still rights and duties as a director until the newly 
appointed director assumes his duties (Art. jby (2) ). , The 
relations between the company and directors are governed by 
the provisions relating to mandate (Art. 1 64, 2) ; and the direc- 
tors are bound to refrain from doing, either on their own 
account, or on that of tliird persons, commercial transactions in 
the same line of business as the company, or becoming partners 
with unlimited liability in another company engaged in the same 
line of business (Art. 175). Nor may they do business with 
the company either on their own account or on that of third 
persons except with the consent of the inspectors (Art. 176). 

The’inspcctors or auditors are also permanent organs whose 
function it is to supervise the directors in regard to the manage- 
ment of tlie company property and the conduct of its affairs. 
Like directors, they are also chosen by the general meeting of 
shai'eholders from among tlie shareholders (Art. 189).' The 
official term of an inspector must not be more than two years- ; 
.but it may be specially extended by the company contract until 
the conclusion of the ordinary general meeting for the last term 
of distribution felh'ng in the said official term (Arts, and 180 and 
189). An inspector cannot at the same time be a director or 
procurator (Art. 184). . 

The comj^iy must, each time it distributes profits, set aside 
at least one-twentieth of such profits as a reserve fund until the 
latter reaches one-fouiih? of the capital (Art. 194,- par i). In 
case shares have been issued at a value higher than . the ifoce 
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.value, the- amount exceeding the face value must likewise be 
added to the reserve fund until the latter has reached one-fourth 
of'the capital (ditto, par. 2\ The company may distribute pro- 
fits only after losses have been, made good and the. said legal 
-reserve has been set. aside (Aft. 195); hut in the case of a 
company the business to' be" carried on by, which is of such 
nature that.it cannot be commenced within two years from its 
organization, it may be provided by the company contract that 
a fixed interest (not exceeding 6 per cent, per annum) shall be 
paid to the shareholders until the commencement of the business 
operations (Art. 196)'.,, 

. ' ; The issue of debentures {s//.asm} is a special form in which a 
joint-stock company is enabled to i-aise important loans from the 
general public, Debentures are obligations (debts) pure and 
'Simple of the company, that is, they have nothing to do with its 
capitaiv . 'Fhe Code contains minute provisions as to the condi- 
tion for issuing debentures, the manner in which they are to be 
issued and so on (Art. 199 . 

‘ The company contract can be altered only by a resolution 
of a general meeting of shareholders passed by a majority vote 
of those present, who must be at least one half in number and 
value of all the shareholders .(Art. 209, par. i) ; but in case the 
said ’quorum is not present, the; Code provides a special arrange- 
ment by which a resolution to alter the company contract cart be 
passed, inasraudh aS' it.would ' involve no small inconvenience to 
the company always to insist on the presence of the said number 
of shareholders (Art. 209, pars. 2 and 3). To the latter rule> 
howevef, there are two exceptions, namely, ( 1.) when the busi- 
jness for the carrying on of which the company has been formed 
is intended to be altered and {2) when, the . cpnfpariy having 
issued preference shares, an alteration calculated tojbse' prejudicial 
to the preference shareholders fs to , be made in the company 
cdrttract,: The business for the cairrying on of .which the com- 
pany has been formfed is the life arid soiil ' of the company, and so 
any alferafioh respebtinglit can be made only by. virtue of a 
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majority vote of a general meeting at which are present at least 
one half in number and value of all the shareholders (Art. 209, 
pars. I and 4). In case a proposed alteration is prejudicial to 
the preference shareholders^ such alteration must be approved 
not only by a general meeting of shareholders, but also by a 
genei*kl meeting of the preference shareholders (Art. 212). 

The increase or reduction of the capital is one of the most 
important alterations in the company contract, and so the 
Code contains special provisions under that * head (Art. 
210 et si’g.), A company may issue preference shares {yusen- 
kabu) only when its capital is increased (Art. 211). Pre- 
ference shareholders enjoy some special benefit over and above 
that enjoyed by ordinary shareholders. 

A joint-stock company is dissolved (Art. 221). 

(1) By the expiration of the time for which it was formed, 
or by any cause specified in the company contract ; 

(2) If the business forrmng the object of the company has 
• been completely accomplished, or its accomplishment 

is impossible ; 

(3) By the consolidation of the company ; 

(4) By the bankruptcy of the company ; 

(5) By order of the court ; 

(6) By a resolution passed at a general meeting of share- 
1 holders ; 

(7) When the number of shareholders is reduced to less 

than seven. 

As in the case of an ordinary partnership, so in the case 
of a joinbstock company dissolved by any cause other than 
consolidation, or bankruptcy, a liquidation must take place 
(Art. 226 et seq. ). 

SUB-SECTION 4. 

Joint-stock , Limited Partnerships. 

A joint-stock limited partnership {kabushiki-goshikivaisha) 
is a company ’ which is composed of partners with unlimited 
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lability and shareholders (Art. 235), so that .while it is a sort 
of limited partnership on the one hand, it is, on the others 
closely akin to a joint-stock company. It is for this considera- 
tion that the Code provides that so far as partners with unlimited 
liability are concerned, the provisions relating to limited partner- 
ships apply inutatis viittandis to joint-stock limited partnerships, 
and, for the rest, the provisions relating to joint-stock companies 
apply inutatis mutandis to joint-stock limited partnerships, 
except as otherwise provided (Art. 236). 

The partners with unlimited liability must act as promoters 
and make out a partnership contract and invite subscriptions to 
•the shares (Arts. 237 and 238). Though the partners with 
unlimited liabity are ‘.entitled to attend the general meeting for 
organization, and also general meetings of shareholders and 
express opinions, they cannot exercise and vote therein, even 
though they have taken shares (Art. 240). In the case of a 
Joint-stock limited partnership, it is not necessary to elect any 
directors, inasmuch as it has partners with unlimited ^liability 
to conduct its affairs and represent it. 

In a joint-stock limited partnership, the partners with 
unlimited liability are on an equal footing with the general meet- 
ing of shareholders, and those partners with unlimited liability 
who are responsible for the conduct of its affairs are not 
necessarily bound by the resolutions of the general meeting of 
•^areholders, for it is provided that for matters as to which in 
the case of a limited partnership the consent of all the partners 
is necessary, the consent of all the partners with unlimited 
liability is required in addition to a resolution of a general 
ifteeting. of shareholder (Art. 244). Such being the refcttions 
between the shareholders and the partners with umlimited liabil- 
ity, the inspectors are required to see to the resolutions passed 
at the general meeting of shareholders being carried into effect 
by tlie partners with unliniited liability (Art. 245). In case the 
inemberhip of all the partners with lunlmAed liability is 
llerminatedj die partnerhip is neeessailly di^olved ; but for the 



THE COMMEKC'rAL CODE, 303 

sake of convenience the remaining shareholders are permitted to 
continue the concern as a joint-stock company (Art 246). 

SUB-SECTION 5. 

Foreign Companies 

When foreign companies {givaUwhi-kwaishd) have no 
places of business in Japan but confine themselves merely to 
entering into transactions there, they cannot of course be 
governed by stringent rules. But in case of those foreign 
companies which have head or branch offices in Japan, it is 
obviously necessary that they should be subjected to sufficient 
control. Thus, when a foreign company has set up a branch 
office in Japan, it must be registered according to the Japanese 
law ; and, so long as such registration is not made, third persons 
may disregard or deny the existence of such company (Art. 
257). A company which has its principal office in Japan, or 
which makes it its principal object to carry on business in Japan 
must, even though it has been formed in a foreign country, 
comply with the same provisions as a company formed in Japan : 
no matter what formalities may have been observed abroad, 
these count for nothing in Japan (Art. 258). 

When the representative of a foreign company which has 
set up a branch office in Japan has, in the conduct of its affairs, 
done an act contrary to public welfare or to good morals, the 
court may order such office to be closed (Art. 260), 

SECTION 3. 

Commercial Transactions. 

SUB-SECTION I. 

General Provisions. 

The provisions relating to commercial transactions {sho-koi) 
are the most important of all the provisions of the Couimemal 
Code, inasmuch as they constitute the foundation of the whole 
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framework of the Code. As to what are “ commercial transac- 
tions/’ however, the Code does not furnish a general definition, 
but enumerates acts which are to be regarded as commercial 
transactions. Commercial transactions as enumerated in the 
Code may be classified into (i) objective commercial transac- 
tions, — that is, acts which are commercial transactions in 
themselves by whomsoever they may be done, and (2) subjective 
commercial transactions, that is, acts which arc commercial 
transactions only when done by a trader as a business. 

(i) The folloivmg are objective couiviercial transactions 
(Art; 263) : — 

1. Transactions whose object is either the acquisition for 

value of movables, immovables or “ value-papers ” with 
the intention of disposing of them for profit, or the dis- 
posal of the movables, immovables or " value-papers ” 
thus acquired ; 

2. Contracte for the supplying of movables or ‘‘ value- 

papers ” to be acquired from others, and transactions 
for acquiring such things for value in order to perform 
such contracts ; 

3. Transactions on Exchange ; 

4. Transactions relating to bills and transactions relating to 

commercial instruments of credit other than bills. 

(2) The folLoiving are subjective commercial transactions 
(Art. 264) : — 

1. Transactions whose object is either the acquisition for 

value or the hiring of movables or immovables with 
the intention of letting them, or the letting of things 
thus acquired or hired ; 

2. Transactions relating to the manufecture or working up 

of things for other persons ; 

3. Transactions relating to the supplying of electricity or 

gas ; 

4. Transactions relating to carriage ; \ , 
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5. Transactions of contractors for the execution of works 

or the furnishing of labour ; 

6. Transactions relating to publishing, printing or photo- 

graphing; . 

7. Business of a place for entertaining guests ; 

8. Money changing and other banking business ; 

g. Insurance ; ■ 

10. Reception of deposits ; 

I r . Transactions relating to brokerage or intermediation ;■ 

1 2. Assuming representation in commercial transactions. 

These two classes of commercial transactions may be 
considered as principal commercial transactions in contradis- 
tinction to accessory commercial transactions — transactions 
which are made by a trader for the purposes of his business (Art, 
265, par. i). There are also transactions which arc presumed 
to be commercial transactions : the transactions of a trader arc 
to' be made for purposes of his business (Art. 265, 
par. 2) ; but, in their essential nature, such transactions are to be 
classed with accessory commercial transactions. 

Essential as credit and despatch arc in commercial matters, 
there are not a few provisions which constitute exceptions to the 
general rules laid down In the Civil Code. Thus, there are 
special provisions about (i) representation (Arts. 266-268), (2) 
the formation of a contract (Arts. 269-272), (3) obligations 
borne by two or more debtors (Art. 273)^ (4) the rerauneratbn 
for transactions (Arts. 274-275), (5) the legal rate of interest 
(Art. 276), (6) the performance of an obligation (Arts, 278 - 2 ^' 3 )> 
(7) pledges (Art. 277), (8) lien (Art. 284) and (9) pre^ription 
(Art. 285). 

SUB-SECTION 2. 

Sale. 

The Commeyciol Code also contains special provisions relative 
to sale and purchase. Sale and purchase are the ’ most 
important of commercial transactions, so much so that in former 
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days they were confounded with commercial transactions. But 
sale and purchase are not confined to commercial matters^ 
.s6> minute provisions are now 'made about them in the Civil 
Code, while some special provisions are included in the Commer- 
cial Code with a view to simplify and facilitate dealings. The 
provisions which are found under the heading, of sale in the 
Code are (i) the remedy for the seller when the buyer refuses, 
or is unable, to accept the thing sold (in this case the seller may 
deposit it, or sell it at public auction, as a rule, after giving 
notice to the buyer to accept it within a reasonable fixed term 
(Art. 286), (2) the termination of a contract of sale by operation 
df law in case the object of the sale can be accomplished only 
by performance at or within a certain time and a party suffers 
Such time to elapse without performing (Art. 287) ; (3) the 
duty of the buyer immediately to examine the thing sold in 
case of a sale between traders (Art. 288) and (4) the duty of the 
buyer to safe-keep the thing bought even when the contract is 
rescinded (Art. 289). 


SUB-SECTION 3. 

Current Account. 

A contract of current account {kogo-keisan) is where two 
traders or a trader and a person other than a trader who are in 
■ regular business relations with each other agree that the whole 
'amount of the obligations arising from transactions between 
them within a determinate period shall be set off and the balance 
paid (Art. 2pi). 

As to any single obligation put into current account, 
performance cannot of course be claimed within the said 
determinate period, nor does prescription run against it. Even 
upon the expiration of the said period, the total amount of 
obligations in favour of one party is set against the total amount 
of obligations in favour of the other, the balance only being paid 
by whichever party is in debt, and. so payment cannot be 
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claimed in regard to any separate obligation. When the parties 
have acknowledged an account containing all the separate 
obligations existing against each other, the balance payable is 
then and there con6rmed ; and no objection can be made as to 
a single item, except on the ground of a mistake or omission 
(Art 294). Founded upon the mutual confidence of the parties 
as is a contract of current account, each party is enabled to 
terminate it at any time, should he find it unsafe or undesirable 
to continue the relation any longer (Art. 296\ 

SUB-SECTION 3. 

Anonymous Association. 

Anonymous association {tohmei-kuiniai) is a contract 
under which one of the parties makes a contribution (always in 
money or other property) for the business of the other, and the 
other divides with him the profits arising from such, business 
(Art. 297). Though an anonymous association is thus founded 
on the same principle and economic basis as a limited partner- 
.ship, one is entirely different from the other in point of legal 
nature. Anonymous association is a sort of contract of associa- 
tion and a contract, too, which comes into existence instantly 
upon the agreement of the parties. The party who furnishes a 
contribution is called the ‘'anonymous or sleeping haember" 
{iokumei-kumiai-m), who may be a trader or a person other than 
a trader, a person of full age or otherwise, or even a juridical 
person. When several persons become anonymous members by 
several acts, so many independent contracts of anonymous 
association are formed between them and the other party, who 
is called the “ active member " ieigyZ-shd)^ while no ralation 
whatever is formed among the anonymous members themselves. 

The active member must always be a trader ; he is the 
independent proprietor of the bussiness which he carries on : he 
does not carry it on on behalf of the association. 

The contribution of the anonymous member becomes the 
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property of the active member ; and the anonymous member 
has no rights and duties vis-a-vis third persons with respect to 
the transactions of the active member, except when he has 
agreed that his family or full name be used in the trade name of 
the active member, or that his trade liame be used as the trade 
nanie of the active member, in which case he is jointly liable 
with the latter on all obligations formed after the commence- 
ment of such use (Arts. 298 and 299). The active member is 
bound to employ the contribution made by the anonymous 
member only for the purposes contractually fixed. The 
anonymous member has neither the right nor the duty to 
conduct or participate in the business operations for which he 
lias made a contribution ; he has only the right to exercise 
stiphrvision over the same (Art. 304). 

ThO association is terminated (i) when the business form- 
ing the object of the association has been completely accom- 
plished or its accomplishment is found impossible, (2) by the 
death of the active member or by his being adjudged “ incom- 
petent” or (3) by the bankruptcy of either party (Art. 302). 
It can also be terminated by either party for any unavoidable 
cause (Art. 301, par. 2). Upon the termination of the contract, 
the active member must return to the anonymous member the 
arnount of his contribution or the remairider thereof, if it has 
been reduced by losses (Art. 303}. 

. . . SUB-SECTION 5. 

Brokerage. 

A broker {Hakadachi-nin) is a person who makes it his 
business to negotiate Commercial transactions as an intermediary 
betv^een other |)ers6ns (Art. 305). In that he acts merely as an 
Intermediary and does not enter into coriimercial transactions in 
his own name, a brolccr differs from % commercial agent and also 
■fMjinr a Commission agentj and sb a- broker- is, as a rule, 
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not entitled to receive, on behalf of either party, payment, etc. 
under a transaction negotiated by himself (Art. 306). 

As to the duties of a broker, the Code provides (i) that 
he must, until the transaction is completed, keep samples deliver- 
ed to him (Art. 307), (2) that he must make notes of 
each transaction and deliver a copy thereof to each party 
(Art. 308), (3') that he must also make entries in his day 
book about each transaction and furnish either party with a 
copy thereof, if required (Art 309) nnd (4) that if he has not 
communicated the name of either party to the other, he is liable 
to perform to the latter (Art. 31 1). A broker may claim a 
commission which each party is bound to pay in equal propor- 
tion, as he, serves the interests of both alike (Art. 312). 

SUB-SECTION 6. 

Commission Agency. 

A commission s^gent {toiya), like a forwarding agent (to be 
discussed in the followiifg sub-section) does “ transactions relat- 
ing to intermediation ” {toritsiLgi ni hoan-sitru A;/)' which arc a 
class of subjective commercial transactions, A commission 
agent is a person who undertakes, as a business, the sale or 
purchase of goods in his own name on account of others (Art. 
3 1 3). By sales or purchases effected by him on . account of 
others, a commission agent acquires rights and assumes duties 
himself towards the other party : the mandator acquires or as- 
sumes no rights or duties whatsoever towards the other party 
in the transactions. If the other party does not perform his 
obligation under a sale or purchase effected by a commission 
agent, the latter is bound to perform in his place towards the 
mandator (Art. 315). As a rule, a commission agent effects 
sales and purchases in his own name with third persons for the 
other parties ; but, on certain conditions, he may himself be the 
buyer, or seller and so deal directly with the mandator (Art. 
317). . . : 
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A person who undertakes, as a business, transactions other 
than sales and purchases in his own name on account of others 
is a quasi-commission agent. The provisions relating to com- 
mission agents apply vmiatis mutandis to quasi-commission 
agents (Art. 320). 


SUB-SECTION 7. 

Forwarding Agents. 

A forwarding agent {tinsu-ioriatsukai~mn) is a person who 
undertakes, as a business, the forwarding of goods in his own 
name (Art. 321, par, i). The transactions of a forwarding 
agent are of the ■ same legal nature as those of a commission 
agent, though they are different in substance. It is therefore 
ruled that unless othewise provided, the provisions relating to 
' commission agents apply inntatis mutandis to forwarding agents 
(Art. 321, par 2). 

A forwarding agent is saddled with a graver responsibility 
than other classes of mandatories, for ''he is not relieved from 
liability for damages in respect to loss or damage to, or delay in; 
delivery of the goods, unless he proves that he and his em- 
ployees have not failed to use due care as to the receipt, delivery 
and safe-keeping of the goods, to the choice of carriers or other 
forwarding agents, and to the carriage of the goods (Art. 322). 
In otlier words, there is a presumption against him which must 
be rebutted by proof. 

In case several persons are successively concerned in the 
forwarding of goods, each subsequent agent is bound to exercise 
tlie .rights of the prior agents in their place (Art. 325, i). If a 
subsequent agent has made payment to an agent prior to him, 
tlie former acquires the rights of the latter (Ait. 325, 2). The 
same applies when a forwarding agent has paid to a carrier 
(Art. 320). 

Unless otherwise stipulated, a forwarding agent may him- 
self undertake the carriage of the goods ; in such case he has 
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the same rights and duties as a carrier. When a forwarding 
agent has, at the mandator’s request, made out a way-bill, .he is 
considered to have undertaken the carriage of the goods himself. 
(Art. 327). 

SUB-SECTION 8. 

Carriage. 

The term “ carriage ” {huso) in its wider sense denotes the 
transportation of goods or passengers from one place to another. 
Carriage thus includes (i) carriage of goods and (2) carriage of 
passengers. Carriage may also be classified into (i) carriage by 
land and (2) carriage by sea, according to whether it is done 
by land or sea. But while carriage by sea will be dealt with in 
a later section, carriage in the sense of this sub-section is confined 
to carriage by land, which includes not only carriage by land 
but carriage on lakes or rivers or in ports or bays (Art. 331). 

I . Carnage of Goods, 

The subject-matter of carriage of goods is all kinds of 
movables. A consignor of goo^s must, if required, furnish the 
carrier with a letter of advice {imso-jd), while the carrier must, 
if required, furnish the consignor with a way-bill {kimmotsu- 
hiktkaeskd). Both letter of advice and way-bill must be made 
out in fulfilment of the conditions legally prescribed (Arts. 332 
and 333). If a way-bill has been made out, the relations be- 
tween the carrier and the holder of the bill are determined ex- 
clusively by the tenor of the bill (Art. 334), In case a way-bill 
has been made out, the goods can be disposed of only by means 
of such bill (Art. 3 34 (2)). A way-bill can be indorsed (Art. 
334 ( 3 ))' The delivery of a way-bill has the same effect as the 
physical delivery of the goods themselves in regard to the rights 
exercised in the goods (Art. 335). 

A carrier is not relieved from liability for damages iii 
respect to loss or damage to, or delay in delivery of, the goods, 
unless he proves that he, the forwarding agent, or his or the 
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agent’s employees or other persons employed in the carriage, 
have not failed to exercise due care as to the receipt, delivery, 
safe-keeping and carriage of the goods (Art. 337). In case 
several carriers undertake the carriage of goods successively, 
they are jointly and severally liable for damages arising from 
the loss or damage to, or delay in delivery of, the goods (Art. 
339),- What may be regarded as an exception to these rhles 
governing the liability of a carrier, is the provision running to 
the effect that if the consignor ol specie, ‘'value-papers,”or 
other valuable articles has not made a clear declaration of the 
iiaiure and value thereof, the carrier is not liable for any damage 
done to them (Art. 338). 

■ On the arrival of the goods at the place of their destination, 
the consignee acquires the right of the consignor ; and when 
the consignee has taken delivery of the goods, he is bound to 
pay tlie freight and other expenses to the carrier (Art. 343). 

2. Carriage of Passengers. 

A carrier of passengers, too, is not relieved from liability 
for damages, uhless he proves that he and his employees have 
not failed to use due care as to the carriage (Art. 350). 

As regards a passenger’s luggage which has been delivered 
to tlie carrier, the latter is under the same liability as a caiTier 
of goods, even when he has not received a separate freight for 
it (Art 351). But as to luggage which has not been delivered, 
the carrier is liable for damages only when he or his em- 
ployees have been faulty or negligent (Art. 352). 

SUB-SECTION 9. 

Deposit. 

What a deposit [kitaku) is has already been explained under 
the chapter devoted to the Civil Code. But deposits under the 
Commercial Code involve the depositary in greater liability than 
those under the Civil Code. The most important of deposits 
under the Commercial Code are those rhade with warehousemen. 



THE COMMEKCIAL CODE. 


■313 


A warehouseman {sdkd-cigydshd) is a person who under- 
takes, as a business, the safe-keeping of goods entrusted by others 
to his care (Art. 357). A warehouseman must, if required by 
the depositor, furnish the latter with a warehouse instrumetit 
which may consist of either (i) a warehouse receipt (adsukari- 
shdketi) and instrument of pledge {shichiire-slwkcn') or (2) a ware- 
house warrant {soka-s/ioken) only (Arts. 358 and 383 (2), ). 
The warehouse receipt is employed for the assignment of the 
goods, while the instrument of pledge is employed for obtaining: 
monetary accommodation on the security of the goods. The 
double instrument plan is adopted as a rule. The provisions 
relating to warehouse receipts apply correspondingly to ware- 
house warrants (Art. 383 (2), 2). 

A warehouse instrument resembles a way-bill in tliat when 
a warehouse instrument has been issued, the disposal of the' 
goods can be effected only by means of such instrument (Art. 
365) and that the retutn of the goods can be demanded only on 
the surrender of the said instrument (Art. 379). 

A warehouseman is exempted •from damages in respect to 
the loss of, or damage to, the goods only if he proves that he 
and liis employees have not failed to use due care as to their 
safe-keeping (Art. 376). Unless the period of storage is con- 
tractually fixed, a warehouseman — except * for • an unavoidable 
cause-may not return the goods before six months have 
elapsed from the day when they were brought into the ware- 
house (Art. 378). A wareliouseman is of course entitled to 
demand charges for storage, etc., but such demand can be made 
only at the time when thp goods are taken out of the warehouse 
(Art. 377). 

SUB-SECTION 10. 

Insurance. ■ 

For the purposes of the Code, insurance {hoken) may he 
classified (i) into ordinary insurance and mutual insurance, 
(2) into insurance against loss and insurance on life or (3) into’ 
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jnsui-an.ce' on land and marine insurance. Mutual insurance 
{stigorliokeii), which i§. insurance effected among the members of 
an association specially organized' for the purpose dbes not entail 
commercial transactions^ aild so the provisions respecting it arc . 
not included in the Commercial Code. 

(i) Insurance against Loss. 

A contract of insurance against loss {songai-hoken) is where 
one paj'ty (the> insurer of underwriter) agrees to indemnify a loss 
which is liable to arise from a certain contingent event, and the 
other party (tlie insurance contractor) agrees to pay a remunera- 
tion (premium) therefor (Art. 384}. The party who is to receive 
an indemnification on the occurrence of loss is the insured 
{ lidwken-sha). The insurance contractor {holmi-keiyahisha) 
and the insured are usually one and the same person but not 
necessarily and always so (Art. 401}. The interest to which 
damage is done on the occurrence of a ceitain contingent event is 
the 'ri'nsurable interest ” {hihaken-rieki) (as it is technically called) , 
The elements of an insui-ancc contract are, therefore, (i) the 
parties (including the insurer or underwriter, the insurance con- 
tractor and the insured), (2) the insurable interest, (3) risk (a 
ceitain contingent event), (4) indemnification of loss and (5) 
p remium {Jwkenryd) . 

The sum insured {hohukin) must not exceed the value of 
the insurable interest (Arts. 388-389). If a part of the insurable 
interest is insured, the liability of the insurer (underwriter) is 
determined by the ratio which the sum insured bears to the 
value of the imurable interest (Art, 391). 

An insurer (underwriter) is not liable for loss caused by war or 
civil commotion, by the nature of, or defects in, the subject of the 
insurance, by its natural waste or by bad faitli or gross 
negligence on the part of the insurance contractor or the insured 
(Arts. 395 and 396) . When an insurance contract is wholly or 
partly invalid, the whole or a part (as the case may be) of the 
premium paid may be required to be returned, provided always 
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tliat the insurance contractor and the insured acted in 'good 
faith and without gross negligence (Art. 399). If, at the time of 
making the contract, the insurance contractor, by bad faith or 
gross negligence, failed to dfeclose material facts or made false’ 
statements in regard to material facts, the insurer (underwi'iter) 
may rescind the contract ; but such rescission takes effect only 
for the future (Arts. 399 (2) and (3) ). The insurer (under- 
writer) must, if I'equired by the insurance contractor, issue an 
insurance policy {Jioken-shdken) which must contain cei-tain 
particulars specified in the law (Art. 403). 

, Insurance against loss is, according to the nature of the 
risks involved, classified into (i) insurance against fire, (2) insur- 
ance on carriage, and so on. The Code contains special pro- 
visions as to insurance against fire {kwasni-hoken) (Art. 419 et, 
seq.) and insurance on carriage(?/;/j 5 -/w/w)(Art. 423 et seqk). As 
to marine insumnee {kaijo-koken) , provisions are contained in the 
hook on Commerce by Sea. The loss indemnifiable by the 
insurer (underwriter) under a marine insurance contract includes- 
all kinds of losses liable to arise from causes connected with 
the voyage (Art. 653). 

The feature which characterizes marine insurance is the 
arrangement of abandonment {ifn). Abandonment is an ex- 
pression of intention by the insured to transfer to the insurer 
iimderwriler) whatever remains of the insurable interest, on 
condition of the whole of the sum insured being paid, in case- 
the subject of the insurance is legally regarded as having been 
totally lost, the cases where the subject of the insurance is' 
legally regarded as having been . totally lost (constructive total 
loss) being liraitatively enumerated in the law (Art. 671). 

By abandonment, the insured is entitled to obtain full ’ 
payment of the sum insured, while the insurer (underwriter) 
acquires (by subrogation) all tlie rights of the insured in the 
subject of the insurance (Art. 677). 

(2) Insurance 071 Life. 

Opinions differ as to the legal nature of life insurance 
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{seimei-hoken), there even being persons who hold that it is not 
insurance pure and simple. According to the Japanese law, 
however, a contract of life insurance is where one party agrees 
to pay a certain sum of money (the sum insured) dependent on 
t|ie life or death of the other party or a third person, and the 
other party agrees to pay him a remuneration (premium) there- 
for (Art, 427), Thus, life insurance differs from insurance 
against loss in (i) that the payment for which the contract is 
made is made dependent on the life or death of a person and 
(2) that the insurer (underwriter) agrees to pay a fixed sum. 

‘ Besides the insurer ’(underwriter), the insurance contractor 
and the inured, a life insurance contract may specify the name 
of a pferaon who is to receive the sum insured (beneficiary).* 
Insurance against loss being a contract for indemnification o 
k)8s,.the person who is to receive the sum insured is always the 
insured or another person who has obtained assignment of the 
insurable interest from the insured ; but insurance on life being 
a contract for payment of a sum, there can be a person who is 
to receive the sum insured apart front the insured. For the 
making of a contract of insurance wherein it is stipulated that the 
sum insured is to be paid upon the death of another person, the 
consent of such other person is required unless the insured is the 
person who is to receive the surii insured (Art. 428, par. 1). 
The consent of the insured must also be obtained for the 
assignment of the rights arising from a contract of insurance 
(ditto, par. 2). The same applies when, the insurance contractor' 
and the insured being identical, the person who is to receive the 
sum insured assigns his right,, or when, the insured — who is 
also the person who is to receive the sum insured— -having 
asagned his right to another pei*son, the latter assigns the same 
right to a' third person (ditto, par. 3). 

When the person wh6 is to receive 'the siim insured is a; 
third person, such third person enjoys, by operatian of law, the' 
benefit of the contract of insurance, and his rights are confirmed 
Moken-Mtiii^nakettfri^in. ' ) 
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once and for all, if the insurance contractor dies without expres-- 
sing any different intention (Art. 428 (2) ). If, the person who 
is to receive the sum insured is a third person, and such person 
dies before the insured, the insurance contractor msiy designate 
another person who is to receive the sura insured ; and if, in 
such case, the insurance contractor dies without making sucli 
designation, the heir of the person who was originally fixed as 
the person who is to receive the sum insured succeeds to the 
latter’s position as beneficiary (Art. 428 (3) ). When the 
insurance contractor, after making the contract, designates the 
person who is to receive the sum insured or changes such 
designation, the insurer (underwriter) must be notified of the 
fact (Art. 428 (4) ). If, at the time of making the insurance 
contract, the insurance contractor or the insured failed, by bad 
faith or gross negligence, to disclose material facts, or, made 
false statements in regard to material facts, the insurer (under-^ 
writer)' may rescind the contract unless he knew, or by' 
negligence did not know, such facts ; but this right of rescission 
is extinguished by prescription, if not exercised within one; 
month from the time when the insurer (underwriter) obtained- 
knowledge of the ground of rescission, or within five years front 
the time of making the contract (Art. 429). 

A person may at once be the insurance contractor and the 
insured and/or the pei'son who is to receive the sum insured, 
such being of frequent occurrence in case of endowment insur- 
ance iydrd-hoken'). 

(i) If the death of the insured occurs in consequence of 
suicide, or of a duel, or any other criminal act, or by the execu-' 
tion of capital punishment, (2) if the death of the insured is wil- 
fully occasioned by the person who is to receive the sum insur- 
^^^>(3). if the insurance contractor has wilfully occasioned the 
death of the insured, the insurer (underwriter) is' not bound to' 
pay the sum insured ; but in the cases mentioned in (i) and (2), 
the insurer (underwriter) is under an obligation to pay back to. 
the insurance contractor tile slim accumulated on account of 
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the insured — that is, a certain part of the premium received 
from the insurance contractor which the insurer (underwriter) is 
legally bound to put aside as reserve against payment of the sum 
insured (Art, 431). 

Besides the above, the greater part of the provisions rela- 
ting to insurance against loss apply iimtatis mutandis to life 
insurance (Art. 433). 

SECTION 4. 


Bills. 

The “ bills ” {tcgat.i) within the meaning of the Japanese 
law ai^e of three kinds, namely, (i) bills of exchange, (2) pro- 
missory notes and (3) cheques. 

By a bill of excliange, and also by a cheque, the drawer 
orders the drawee to pay a certain sum of money to the holder ; 
while, by a promissory note, the maker promises to liimself pay 
a certain sum of money to the holder. Bills of exchange and 
promissory notes are called “ iastniments of credit " {shinyo 
shoken ) — that is, they are drawn or made for tlie purpose of 
circulation, but cheques are instruments for payment ” {shiJia- 
rai shaken) and not for circulation. 

A few remarks on the nature of rights upon a bill here 
may not be out of place. 

In the first place, rights upon a bill should be carefully 
distinguished from rights under the law of bills. Rights on a 
bill are rights which are immediately called into existence by 
acts done upon a bill and which satisfy the conditions legally 
instituted, but rights under the law of bills are rights which are 
recognized by that law. Thus, a claim for payment, claim for 
security, and claim for recourse, are rights upon a bill, while a 
claim for the surrender of a bill (Art. 441), the holder’s claim 
for recourse after the extinction of an obligation upon a bill by 
prescription (Art. 444), etc., etc, are rights under the law of bills. 

For the formation of rights on a bill, it is necessary (i) that 
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a document known as a bill be made, and (2) that such document 
fulfil the conditions legally specified. 

The features which characterize a right on a bill arc : — 

( 1 ) That a right on a bill is an obligation which need not 
rest upon any cause or ground ; and so when a bill 
has once come into existence, the holder may exercise 
his right upon it without any regard to the cause for 
which it has been drawn or made ; 

(2) That a right upon a bill is an instrumental right — 
that is, a right the scope of which is determined entirely 
and exclusively by the wording of the instrument 
(Art. 435) ; 

(3) That a right upon a bill is unilateral — that is, by the 
acquisition of a bill, a person acquires the right simply 
and without incurring any liability whatsoever ; 

(4) That a n'ght upon a bill is independent— that is, a 
person who has done an act on a bill by putting his 
signature thereon really and actually is absolutely lia- 
ble on the bill, no matter whether other acts on the 
same bill are void or voidable. Thus, a person who 
has put his signature upon a forgecl or altered bill is 
liable according to the tenor of such forged or altered 
bill (Art. 437) ; and even if an obligation of an incapa- 
citated person upon a bill has been I'escirKled, that 
does not affect the other rights and duties upon the 
bill (Art, 438). 

An act upon a bill can also be done through a representa- 
tive ; but representation in such acts is governed by a different 
principle from representation in ordinary commercial transac- 
tions. It is always necessary for a representative to state on the 
bill the fact that he is acting on behalf of somebody else (the 
principal) ; otherwise, the act is regarded as having been done 
on account of the. representative himself, and the principal incurs 
no liability under the instrument (Art. 436}. 

As already referred to, a nght upon a bill is an instru- 
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mental claim— that is, a person who has put his signature on a 
bill is Ikble thereon according to the tenor thereof. It is there- 
fore essential that the particulars to be inserted in a bill should 
be Dgorously limited. Thus, it is provided that even if mat- 
ters not provided in the Book of Bills are inserted in. a bill, they 
have no effect under the bill " (Art. 439), while at the same time 
it is prescribed that a debtor- On a bill cannot set up*against a 
person who makes a claim under the bill any defence not pro- 
vided in the Book of Bills (except such a defence as can be set 
np directly against such" claimant) (Art. 440). 

SUB-SECTION I. 

. Bills of Exchange. 

Bills of exchange {kaivasc-tegatd) are the most important 
of bills ; and so minute provisions are first made relative to them 
and the greater part of them are applied imitatis mutandis to 
the other kinds of bills— promissory notes and cheques, 

A bill of exchange is an order to another person for the 
payment of a fixed sum to a third person and so it involves at 
least three participants, namely, (i) the drawee {furidashi-nin) , 
(2) the payee {uketori-nin) and (3) the drawee {shiharaimin). 

I. . Drawing [furidashi), — Besides the signature of the 
drawer, a bill of exchange must contain the following particulars 
(lacking any of which the instrument does not take effect as a 
bill of exchange) (Art. 445) : — 

1. Words designating the instrument to be a bill of ex- 

change ; 

2. A sum certain ; 

3. The full name or the* trade name of the drawee ; 

4. The full name or the trade name of the payee : but in 

case the sum payable thereon is thirty yen cr more, a 
bill of exchange may be drawn payable to bearer 
(Art. 449) ; the drawer may also insert in the bill, 
together with the full flame or the trade flame of the 
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payee, a: provision that the holder shall be entitled to 
payment, in which case the bill has the same effect as 
one drawn payable to bearer (Art. 449 (2) ) ; 

5. An absolute order to pay ; 

6. The date of drawing ; 

7. A day certain of maturity ; but in case this . particular is 

not specified in the bill, it is then payable at sight (Art. 

451) ; 

8. The place of payment : if the place of payment is not 

mentioned in the bill, the place added to the name of 
the drawee (supposing that there is such an additional 
statement) is the place of payment. 

While the particulars above enumerated must always be 
inserted in a bill of exchange, the drawer may insert iri the bill 
the name of a “ referee in case of need ” ( yobi shiharai-nhi) 
against the possibility of the drawee’s refusing to accept the bill 
(Art. 448) and also the name of a person who is to make pay- 
ment on behalf of the drawee ishiharai-tantosha) (Art. 453). 
He may further specify in the bill at what particular place in the 
place of payment the bill is to be paid (Art. 454). 

2. Indorsement {tcrag-aki). — A bill can, as a rule, be trans- 
ferred by indorsement (Art. 455). By indorsement, the holder 
(i) guarantees the payment of the bill and (2) transfers it to the 
indorsee {hiuragaki-nin) . But the drawer may niake in the bill 
an additional provision forbidding indorsement (Art. 455). An 
indorser {nragaki-mn) may also insert an additional statement 
forbidding further indorsement; but in this, case it has not the 
effect of preventing further indorsements, its effect being confined 
to exempting such indorser from all liability under the bill to- 
wards the parties subsequent to his indorsee (Art. 460). 
Indorsement is also an act upon a bill,, and the indorser thereby 
incurs liabilities under the bill to the parties subsequent to him. 
Indorsement is made either by (i) writing the full name or the 
trade name of the indorsee and the date of the indorsement on 
the bill, a copy thereof or an allonge, and putting the indoi-ser's 
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signature thereon (“ nai.ne ” indorsement) or (2) putting the 
indorser's signature only on the bill, a copy thereof or an allonge 
(blank indorsement) ; in case a bill has been indorsed in the 
latter simpler manner, further transfers may be made by mere 
delivery of the bill (Art. 457). 

Intended as a bill is to be paid on the day of maturity, it is 
hardly necessary to point out that its cirdilation should end 
before the day of maturity. In case, therefore, a bill is indorsed 
after the expiration of the penod for making a protest for non- 
payment— that is, after the twO days next following the day of 
maturity, the indorsee acquires only the rights of his indorser — 
that is, those defences which the debtor under the bill might 
have set up against the particular indorser may also be set up 
kg^unst the indorsee (Art. 462). 

. In order that a holder of an indorsed bill may exercise his 
right, it is necessaiy that the bill should contain an unbroken 
series of indorsements'; in this connection, a cancelled indorse- 
ment being considered as not having been written (Art. 464). 

A debtor on a bill, that is, the drawer, the acceptor, or an 
indorser may again obtain transfer of the bill by indorsement ; 
such indorsement is called ^Mnverse indorsement” {viodori- 
uragaki){hrt.^% 6 ). A, -holder may also by indorsement give 
a mandate to collect the bill (collection indorsement : iontate- 
imn-uragaki) (Art. 463). 

3, Acceptance {hikiuke ). — Acceptance is an act by which 
the. drawee expresses to the holder his intention to pay in due 
time the sum due on the bill. So ’ long as he does not accept, 
the drawee is under no liability whatsoever under the bill, his 
name having been mentioned in the bill at the option of the 
drawer who may be a total stranger to him. Acceptance is 
also usually, made by putting the drawee’s signature on the bill 
(Art. 468)^ ; For acceptance, the holder must present the bill to 
the drawee (Art. 465), This is what is called “presentation for 
acceptance ” {hikiuke no tame ni suru ieifi). In the case of a 
bill payable on a fixed day after sight, the holder must present 
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it to the drawee for acceptance within one year from its date 
(Art. 466). But in the case of any other bill, it is at the option 
of the holder whether he will present it for acceptance or no. 
It may be presented for payment at once without presenting it 
for •acceptance first — that is, if he is willing to forego his claim 
for .security against the prior parties. 

By acceptance of the bill, the drawee becomes bound to 
pay the amount of the bill as the principal debtor ' on the instru- 
ment (Art. 470). Acceptance must be simple and absolute. 
Acceptance which is not simple and absolute — that is, which is 
subject to a condition or limitation (except limitation of accept- 
ance to a part of the sum specified on the bill) is legally regard- 
ed as acceptance refused (Art. 469). 

4. Claim for security ifampo seikyu), — This, and also the 
claim for recourse (to be discussed later on), are rights against 
the prior parties on the bill. When the drawee does not accept 
the bill (Art. 474), and (2) when the acceptor has been adjudged 
bankrupt and yet does not give proper security (Art. 480), the 
holder may require any of the prior parties to give him proper 
security for the amount payable on the bill and expenses. The 
prior parties on a bill are the drawer and indorsers who have 
done acts on the bill by putting their signatures thereon 
prior to the holder. 

In order to claim security, ' it is necessary, for the holder 
to have the bill protested for non-acceptance (Art. 475). An 
indorser against whom a claim for security has been made, and" 
who has given security accordingly, may himself claim security* 
against any party prior to him (Art, 476). ' A party against 
whom a claim for security has been made must, without 
delay, give proper security on the surrender of the protest for' 
non-acceptance, or deposit a proper sura of money with a 
Public Deposit Office instead (Art. 477)^ 

When a prior party, other than one immediately prior to 
the holder, has given security or made a deposit according to 
the foregoing provision, it is deemed to have been done for the- 
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benefit of, and against, all parties subsequent to him (Art. 4/8). 
Security loses its effect, and any deposit made in lieu of security 
may be- reclaimed (Art. 479): — 

1 . Upon a subsequent absolute acceptance ; 

2. Upon payment of the amount of tlic bill and expenses ; 

3. If the person who gave the security or made the depo- 

sit, or a party prior to him, has made payment on 
recourse ; 

4. If the rights under the bill have been extinguished by 

prescription or by a deficiency in formalities ; 

5. If, within one year from the day of maturity, recourse 

for payment has not been taken against the person 
who has given the security or made the deposit. 

5. Payment {shihnroi). — In order to obtain payment of a 
bill,, the holder must present the instrument to the drawee, 
acceptor or person who is to make payment on behalf of the. 
dmvee. This presentation for payment must be made on the 
day of maturity or within the two days next following. The 
holder of a bill of exchange payable at sight must present it for 
payment within one year from its date, on pain of forfeiting his. 
claim for recourse against the prior parties (Art. 482). Payment,, 
however, need not be made except on the surrender of the 
bill (Art. 483). The holder may not refuse even part payment 
(Art. 484, par 1). Incase of part payment, the holder must 
make a note of it on the bill and also make a signed transcidpt 
thereof and deliver the same to the payer (ditto, par. 2). If 
payment of the bill has not been claimed, the acceptor may,, 
after the expiration of the period for making a protest for non- 
payment— that is, subsequent to the two days next following 
the day of maturity — free himself from his liability by deposit- 
ing th§ amount of the bill (Art. 485), otherwise he (the acceptor) 
remains liable for three years after the day of maturity. 

6. Claim for recourse {shdkwan-seikytt)^ — This is a right by 
virtue of which, in case the drawee does not pay the bill, the 
hdder may cause any prior, party to perform his obligation as 
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guarantor. In order to exercise this right, it is necessary for 
the holder (i) to present the bill for payment on the day of 
maturity or within the two days next following, and (2) to have 
the bill protested for non-payment within the same period 
(in case payment has not been made) ; if the holder should omit 
to take these measures, he loses his rights under the bill against 
the prior parties (Art. 487). An indorser against whom a claim 
for recourse has been made must, on the day vvhen he has 
received notice of such claim or within the two days next fol 
lowing, give notice of the fact to the party imviediately prior to 
him (Art. 488). If such notice has been given to a prior party 
who is not the party immediately prior to him, the holder or 
indorser is bound to make good damages thereby . done to the 
parties subsequent to such party and also forfeits his claim for 
recourse for the interest and expenses in so far as those parties 
arc concerned (Art. 488 (2)). 

If mention is made on the bill of any person who is to 
make payment on behalf of the drawee (acceptor), the holder 
must of course claim payment first from such person, and, when 
the latter fails to pay, the holder must have the bill protested 
for non-payment ; otherwise he will lose his rights under the 
bill against the acceptor also (Ait. 490) . 

The holder may take recourse for (i) the sum due on the 
bill together with legal interest thereon from the day of maturity, 
and (2) the fees for the protest and other expenses (Art. 491) ;; 
while an indorser who has paid on recourse may himself take 
recourse for (i) the sum paid by him together with legal interest 
thereon from the day of payment, and (2) all expenses incurrcd 
by him (Art., 492). 

In order to claim recourse, the holder of a bill of exchange 
may draw another bill of excliange upon any party prior to 
him. This is what is called an “inverse " bill {modorl~teg-ata)\: 
(Arts. 493 and,494\ 

7. Suretyship (hos/io ). — ^Technically speaking, suretyship 
on a bill is of two kinds, namely, (i) open suretyship and (2) 
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covert or hidden suretyship. Covert or hidden suretyship is 
where a person who is really intended to be surety is caused 
to become a debtor on the bill as drawer, indorser or acceptor. 
Suretyship implies a lack of credit on the part of the principal 
debtor and the feet that any debtor on a bill stands in need of a 
Surety may tend to lessen the credit of the bill itself. It is in 
order to remove this apprehension that resort is had to covert 
or hidden suretyship. In view of the law of bills, however, 
covert suretysliip is not suretyship in the strict sense of the 
term. 

In order to be a regular surety for an obligation under a 
bill, a person must put his signature as such on the bill, a copy 
thereof, or an allonge. Suretyship upon a bill may be not only 
ifor the. obligation of the acceptor but also for that of the drawer 
ot an indorser. When a person thus becomes surety for a debtor 
under a bill, he thereby undertakes the same liability as the 
principal debtor and this even when the obligation of the princi- 
pal debtor is invalid (Art. 497). A surety who has performed 
his obligation as such acquires the rights which the holder had 
against the principal debtor and the rights which the principal 
debtor would have against the prior parties (Art. 499). 

8. Intervention {sanka ). — When a third person steps into 
the relations of a bill in order to prfsvent the holder from ex- 
ercising' his claim for security or claim for recourse, when the 
bill is-not accepted or paid, this is called intervention. Inter- 
vention may be either (i) acceptance for honour or (2) pay- 
ment for honor, as it is made for the honour of a particular 
debtor under a bill. Intervention may be mhde (i) by a referee 
in case of need, (2) by a third person other than a referee in 
case of need, or (3) even by a debtor under the bill who may 
iilterverie in the interest of a prior party. It goes without saying 
that intervention, too, must be made by putting one’s signature 
upon the bill. 

(i) Acceptance for. honour -Acceptance 

for honour Is where, the drawee of a bill having refused to 
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accept it, a third person accepts it in order to prevent the holder 
from exercising his claim for security ; it is an expression of 
intention to pay the amount of the bill when the drawee does 
not pay it on the day of maturity. The holder may refuse an 
acceptance for honour from a person other than a referee in case 
of need (Art. 501). If several persons offer to accept for 
honour, the holder may, at his option, decide which of them is to 
be allowed to accept (Art S02). Unlike payment for honour, 
acceptance for honour does not terminate the rights of the 
holder, but merely prevents him from claiming security from 
the prior parties ; and so who is to be acceptor fof honour is a 
matter of vital importance to the holder. Hence the abbve 
provisions. An acceptor for honour is bound to pay the amount 
of the bill and expenses to the parties subsequent to the party 
for whom he has accepted (Art. 505), while on the other hand 
the holder and the parties subsequent to the party for whom 
acceptance for honour has been made lose their claim for secu- 
rity (Alt 506), and the party for whom acceptance for honour 
has been made may claim security from the parties prior to 
him (Art. 507). 

(2) Payment for honour {sanka-shiharai ). — Payment for 
honour is payment of a bill which is made by an acceptor for 
honour, a referee in case of need, or any other third person, 
when the drawee fails to pay. The holder cannot refuse 
payment even from a person other than a referee in case of need 
or other than an acceptor for honour (Art. 509). If several 
persons offer to pay for honour, the holder must accept that 
person’s payment by which the greatest number of persohs are 
discharged from liability (Art. s io)> By payment for honour, 
the holder loses his rights upon the bill and the payer acquires 
the rights of the holder against (i) the acceptor, (2) the person 
for whose honour he has paid and (3) the parties prior to such 
person (Art. 513}. 

9. Protest {kyozeisH-shosho ) . — A protest is a formal instru- 
ment for proving that a certain act which is necessary for the 
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preservation of a .right under a bill has been done. There are 
various kinds of protests, the most important of which, 
however, are ( i ) protest for non-acceptance and (2) protest for 
non-payment, to which frequent reference has already been 
tnade. It is a general principle in the law of bills that where 
there is no protest, there is no right against the prior parties. 
But against a debtor under a bill who has waived protest, it is a 
matter of course that the holder does not lose his rights under 
the bill, even though he omits to have it protested (Art. 489), 
A protest is made out by a notary or bailiff at the request of 
the holder (Art, 514), and must be drawn up in conformity 
with the conditions legally required (Ait. 51 S 

10. Pa/fs {fukuJioii) ami Copies {idhoii) of a Bill of Ex- 
aliange . — To provide against the loss of a bill on the way to the 
drawee for acceptance, and also to enable the holder to obtain 
monetary accommodation while the bill is sent away for ac- 
ceptance, it is legally [Dermitted to draw a bill in parts or to 
make copies thereof. 

(1) Parts , — When required by the holder, the drawer 
must make parts of the bill and deliver them to the holder after 
having caused all the indorsers to indorse them (Art. 518). 
Each part is then legally effective as a complete bill ; but as 
^hey all represent the rights and duties under one and the same 
bill,, they must not circulate as bills each independent of another, 
so, in each part of a bill, the fact of its being a part must be 
indicated ; otlierwjse, the several paiTs are legally regarded as 
so many independent bills (Art. 5 19). But each of the several 
parts having the same validity as the original bill, acceptance 
or payment may be claimed by any of them ; and when pay- 
ment is made on the surrender of one of them, all the other parts 
lose tlieir effect, except the one on which acceptance is made 
(Art. 520), the last clause being added for the protection of a 
person who has acquired such part in good faith, 

(2) Copies , — The holder of a bill of exchange may make 
copies thereof. On copies, however, persons can do acts only 
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as indorsers or sureties ; and the rights upon the bill cannot 
be exercised by means of a copy except against those who have? 
put their signatures thereon as sureties or indorsers. This is why 
it is provided that the indorsements, etc. transcribed from the 
original bill must be so marked that they can be distinguished 
from the indorsements, etc, to be newly made on the copy. 
(Art. 522). 

SUB-SECTION 2 . 

Tromis^rv Notes. 

A promissory note {yakusokii. tegata) is a bill by. wh^ch 
the maker himself promises to pay a sum certain, instead of 
ordering another person to do so, as' in the case of a bill of 
exchange — in other wordsj the maker himself becomes the 
principal debtor under the bill simultaneously with its making. 
In this respect, promissory notes must; necessarily be governed by 
rules (different from those governing bills of exchange. But the 
two arc akin to each other in many other respects, and so. thq 
greater part of the provisions for bills of exchange apply 
mutatis mutandis to promissory notes. The only details which 
need mention here as special to promissory notes are what arc 
suggested by the difference above referred to. Thus, the 
particulars to be inserted in a promissory note arc different ; in 
addition to the signature of the maker, it must contain (Art. 

525):— ' 

1. Words designating the instrument to be a promissory 
, note ; 

2. A sum certain ; 

3. The full name or the trade name of the payee ; 

4. An absolute promise to pay ; 

5. The date of making; \ 

6. A day certain of maturity ; 

7. The place where it is made. 

It is not absolutely nece^ary to name in. a promissory note 
the place where it is to be paid, since it is provided that in the 
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absmce of such raentiosij the place when it is made is deemed 
the place of payment (Art, 526). 

In consequence of there being, no drawee, there is no 
acceptance in the case of a promissiory note, the result being 
imt those provisions relating to bills of exchange which concern 
acceptance, acceptance for honour, and claim for security, do 
not apply to promissory notes. 

Nor is it necessary to present a promissory note for ac- 
ceptance, as in the case of a bill of exchange ; and its circulation 
never being hindered by such presentation, neither parts nor 
cqpies are recognized in the case of a promissory note. 

SUB-SECTION 3. 

Cheques, 

Like a bill of exchange, a cheque {kogille) has also a 
drawee who is required to pay, as well as a drawer and payee. 
Che.qucs are drawn, however, for an entirely different economic 
purpose from bills of exchange ; they are not drawn for the 
purpose of circulation but in lieu of cash payment. For this 
reason a cheque is always payable at sight (Art. 532) and its 
terra of circulation is very short: it must be presented for 
payment within ten days from its date (Art. 533). Payable as 
it is at sight, it is not necessary to insert therein a day certain of 
maturiiy. 'The particulars to be inserted in a cheque arc as 
follows (Art. 530) : — 

1. Words designating the instrument to be a cheque ; 

2. A sum certain ; 

3. The full name or the trade name of the drawee ; 

4. The full name or the tcade name of the payee, or a 

statement that the cheque is payable to bearer ; 

5. An absolute order to pay ; 

6. The date of drawing ; 

7. The place of payment. 

In order to draw cheques, it is necessary that there should 
6r^ be an agreement respecting the drawing thereof. If a 
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drawer draws a cheque in excess of the amount up to wliich the 
drawee may be required to pay in accordance with such 
agreement, he is liable to a fine of from five yen to one thousand 

(Art. 536). 

In the case of a crossed cheque {psen-kogitte') — that isi'a 
cheque on the face of which two parallel lines are drawn arid 
the word bank ” or some other equivalent word is written 
between them by the drawer or holder— the drawee may pay 
only to a bank (Art. S3S). 

To cheques, too, the greater part of the provisions relating 
to hills of exchange apply inntatis inntandis \hxt, S37) . • 

SECTION 5. 

Commerce by Sea. 

Laws and ordinances relating to maritime matters are 
collectively known as “ marine law ” which may be 

classified into (i) internationl marine law, (2) public marine law 
and (3) private marine law. The most important part of 
private marine law is that which concerns commercial matters. 
In this way, the following provisions governing commerce 
by sea constitute part of the commercial law, while at the same 
time they form a part of marine law. 

The Book of Commerce by Sea in the Commercial Code 
deals with (i) ships and ship-owners, (2) mariners, (3) carriage 
by sea, (4) sea damage (average), (5) salvage, (6) marine insur- 
ance and (y) ship’s creditors. Of these, we have already briefly 
touched on marine insurance when dealing with commercial 
transactions. 

SUB-Sl^CTION I. • ■ 

Ships and Shipowners. 

The word “ ship ” {sempaku) within the meaning of tlie 
Commercial Code is confined to those vessels which are used in 
navigation at sea for the purpose of ■ doing commercial trans- 
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•actions, and the term does not include smalt vessels or vessels 
which arc wholly or mainly moved by oars (Art, 538). 

. ( ■ Ships are, of cour^, movables ; but seeing that their nature 
is very different to that of ordinary movables, both in size and 
in valuCrthey are specially treated by the law ; and in:.sevei'al 
•instances’they are governed by the; same rules as immovables. 
Xhi^, (i) ^ transfer of the ownership of a ship rhust be registered 
'in order that it may be set up against third persons (Art. ’541) : 
(2) a registered ship may be mortgaged (Art, 686) ; arid (3) 
'COmpplsory execution against commercial ships is governed by 
the provisions felkting to compulsory execution against immova- 
bles {Code of Civil Procedure, Art. 717). 

Each ship must have a name and be of [a particular nation- 
ality, The standards by which the nationality of a ship is 
^eteimined vary considerably ; but the Japanese SJiips Laiv 
jj^rt. i) provides restrictions only in regard to the owners. 

A shipowner must obtain registration of his ship and hay e 
a ship's certificate of nationality, issued to him ; but this is a con- 
dition for t he'^exercise of the rights appertaining to a Japanese 
ship, and not a condition for making a ship a Japanese one (Art, 
540 and Ships Low, hxt. i). 

The rights of a Japanese ship are (i) the right . to hoist the 
national flagof Japan (,Sy«>' Imw, Art. 2), (2) the right to carry 
on a coasting trade in Japan and to call at ports not- open to 
foreign trade (^/V/<7, Art. 3), (3) special rights , under the 
for the Encouragement of Naingation, etc. ' . 

In case the ownership of a vessel is assigned pending 
a voyage, it is, for the .sake of convenience, specially laid 
down that (unless otherwise provided by special agreement) 
the profits and losses of the voyage accrue to the assignee (Art. 

542). 

Owing to the greatness of her value, a ship is often jointly 
'riy?ried by a large number of persons. In such a case, all acts 
of utilization are decided upon by a majority vote on the basis 
Of thar respective interests (Art. 546) ; while in regard to acts of 
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disposal, the consent of all the co-owners must be obtained. In 
'case it is resolved to undertake a new voyage or to make ex-' 
tensive repairs to the ship, any dissentient co-owner may require 
the others to buy his interest at a reasonable price (Art. 548). 
The co-owners must appoint a ship’s husband {sewpakn-kivanri- 
nin) to do certain acts for them in regard to the ship (Art. 552). 
If, in consequence of the transfer of the interest of a co-owner to 
an alien, or of his loss of Japanese nationality, the ship would 
lose her Japanese nationality, the other co-owners may purchase 
such interest at a reasonable price, or apply to the Court arid 
have it sold at public auction ; in case a ship owned by a part- 
nership would lose her Japanese nationality because of one of 
the partners assigning his interest to an alien, the other partners 
have likewise a right to buy such interest in preference: over 
others (Art. 555). 

SUB-SF.CTION 2,' 

Mariners. 

Tiie word “ warblers ” {/cai-in) is a tei-jii which covens the 
entire crew of a ship and includes (i) the master and (2) sea- 
men — a word which applies to the whole crew of a ship with 
exception of the masteiv 

(i) T/ie Master {seiichd). ■ ' 

In order to become a master, a person must possess certain 
legal qualifications. 

As to the legal relation between master and owner, this 
is a topic of much discussion ,* but it would appear that it'is to bb 
regarded as based on the hiring of services and representation. 
But as he is situated in a position differing considerably from 
that of an ordinary employee or representative, a master is 
Invested with autliority of an extensive nature. Thus, as an 
employee of the shipowner, the master renders services in vari- 
ous ways ; while, as. the representative of the same, he has (i) 
authority to do, outside the .ship’s home port, all acts in or out 
of court relating to the voyage (Art. 566) and (2) authorityto 
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mortgage the ship, borrow money, pledge the whole or a part 
of the cargo, or even sell it at public auction, should such course 
'be deemed necessary for the purpose of paying the costs of re- 
pairs to the ship, salvage money, or other expenses required for 
the prosecution of the voyage (Art. 568), The shipowner may, 
of course, impose a limitation on the master’s right of represen- 
tation ; but such limitation' cannot be set up against third persons 
•afcting in good faith (Art. 567). 

Besides, the master is legally authorized to inflict discipli- 
insuy .punishment upon searnen for the maintenance of order on 
board (Ziusc/ Conarnwg Seamen, Art. 36 et seg.) and to res- 

the freedom of passengers {ditto, Art. 43). 

While the master is furnished with such an extensive 
asUthorlty, he is, on the other hand, saddled with very grave 
responsibilities indeed. The more important of these arcTl) 
that from the time of loading the goods and of the embarkment 
of the passengers until the discharge of the goods and landing 
of the passengers, he may not leave the ship (Art. 563) ; (2) that 
he miist, before staiting on a voyage, inspect the ship so as to 
ascertain whether she is seaworthy or otherwise (Art. 561) ; (3) 
that he must keep on board certain specified papers (Art. 5-62) ; 
(4) that Ik? must not freely deviate from the route firet fixed (Art. 
564^; (5) that lie must, during the voyage, take such measures 
in regai'd to the cargo as are for the best advantage of all the 
parties concerned (Art. 565) ; (6) that he is not relieved from 
M^ility for damage done by seamen in tlie i:)erformanGe of their 
• duties unless he proves that he has not failed to exercise due 
supeivision (Art. 5 59) ; (7) tl^at he is also liable for damage 
done to the owner, chartei'er, shipper, etc. unless he proves that 
he has not failed to use due care in the performance of his duties 
(Alt. 5 58) ; and (8) that he must report to tJfe shipowner on all 
important circumstances relating to the voyage (Art. 573). 

(2) Seamen {sen-in) , 

: 1. The word ‘'seamen ” is a .term which comprehends die 
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entire crew of a ship other than the master — from high-class sea- 
men such as mates, engineers and doctors to low-class seamen 
such as sailors, stokers and cooks. The provisions -of the Code 
relative to seamen have for their object the protection of seamen, 
especially, those of the lower grades. 

Seamen are usually engaged by the master and it is hardly 
necessary to say that the relation between the shipowner and 
seamen is that of hiring of services. After the formalities of hir- 
ing have been duly completed, a seaman must go on board at 
the time appointed by the master ’and enter upon his duties (Art. 
576). He is entitled to bis maintenance during the time of his 
service .(Art. S 77 )> Further, should a seaman during the term 
of his service fall sick, or be injured, without any misconduct or 
grave fault on his part, he may claim from the shipowner the 
costs of medical treatment and attendance for a period 
not exceeding three months (Art. 578). In addition to the 
general rules governing the hiring of services, there arc 
special provisions governing the relation between seamen and 
master, according to which in certain cases cither the master or 
a seaman may rescind the contract, and there are certain 
cases where the contract is terminated by operation of 
law (Alt. 581 ct seq.\ In case a seaman is discharged 
during a voyage, he is, under certain circumstances, entitled 
to be sent back to the port where he was hired. If a change 
of owners takes place during a voyage, the rights and duties 
of a seaman under his contract with the old owner continues for 
and against the new owner— -an exceptional provision for the 
mutual convenience of the parties concerned (Art. 584 and Qmtl 
Code, Art. 625). 

SUB-SKCTION 3. 

Carriage by Ska. 

Carriage by sea {kaijd umb), too, is provided for under two 
heads — (i) carriage of goods and (2) carriage of passengers. 

(1) Carriage ^^^^^nwAr.-T-Carriage of goods by sea must 



336 


THE COMMERCIAL CODE. 


necessarily be conducted by a ship ; and this is done under a 
contract of carriage, the subject of which may be either specific 
goods or the whole or a part of a ship. When specific goods 
are the subject of the contract, the relation involved is veiy 
simple indeed and needs no explanation. But when the whole 
or a part of a ship is its subject, the contract is somewhat . akin 
to a contract of hiring of a ship. In Japanese law, however, the 
chartering of a ship ( ydseii) is dealt with as a relation entirely 
different from the hiring of a ship {sempakit no chintaishakiC). 
Under a contract of hiring, the owner transfers the ship entirely 
to the possession of the liirer, and the latter is enabled to use it 
at his discretion ; but under a contract of chartering,. though 
the charterer is enabled to use the whole or a part (as the case 
may be) of the ship, yet the possession of the ship and the right 
of management over it are retained by the owner during the 
whole time. 

As carriage by sea is necessarily effected by means of a 
ship, the carrier in this case is, as a rule, a sliipowner. In the 
case of a hired ship, however, it is a matter of course that the 
hirer should be the carrier. 

The shipowner must effect carriage by the ship specified in 
tlie, agreement, and must also warrant the fact of her being 
seaworthy at tfie time of her sailing (Art. ,*591). The shipowner 
cannot relieve himself from liability for damage caused by his 
pwn fault, or by the bad faith or gross fault of a mariner or any 
other person employed, or by the unseaworthiness of the ship 
(Art, S92). The more important of other special provisions for 
Carriage jby sea are concerning (i) the time for loading, (2) the 
time for discharging, (3) the causes for rescission or tcrniination 
(by operation of law) of a contract of carriage and (4) the 
freight. To a certain extent, the provisions relating to carriage 
of goods by land apply mntaiis initimdis to carriage of goods 
by sea (Art. 619). 

What corresponds in carriage by sea to a way-bill to.be 
issued by a carrier by land' is a “ bill of lading ” {senka-shdken), 
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which is, when required by a charterer or shipper, made out 
and delivered by the master or by a person acting in his place 
(Art. 620 and 621). A bill of lading, too, is a formal instru- 
ment (Art. 622) and possesses the same effect as a way-bill 
(Art. 629). 

In case a billl of lading has been made out, the master is 
bound to deliver the cargo to the holder of such bill. If a bill 
of lading has been drawn in several parts, the master at the port 
of discharge cannot refuse to deliver the goods even to the 
holder of one of them ; but outside the port of discharge, he 
must not deliver them except on the surrender of all the parts 
(Arts. 624 and 625). In case two or more holders of a bill of 
lading (drawn in several parts) demand delivery of the goods 
simultaneously, the master must, without delay, deposit the 
goods with a Public Deposit Office and give notice thereof to 
each of the claimants (Art. 626). 

(2) Carriage of passengers . — In the case of carriage of 
passengers, it is a rule to issue tickets to passengers as proof of 
contracts of carriage having been made and formed. Such tickets 
may be issued to bearer or othenvise. A ticket issued to a per- 
son named therein cannot be transferred to another (Art. 630) . 

During the voyage, the passengers are maintained at the 
charge of the shipowner (Art. 631); and if the ship is to be 
repaired during the voyage, the master must also, duiing the 
time such repairs are being effected, supply the passengers with 
proper lodging and maintenance (Art, 636). 

With the exception of these and other special provisions re- 
lating to the rescission of the.' contract, the freight, and the ship- 
owner’s liability as to passengers’ luggage, the general rules laid 
dowm in connection with carriage of passengers by land apply 
mutatis nmiamUs to the carriage of passengers by sea (Art. 639). 

SUB-SECTION 4. 

Sea Damage (Average). 

Damage to a ship or cargo while at sea is collectively 
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known as “ sea damage ” {kaison ) ; and this is classified into (i) 
isolated sea damage and (2) common sea damage (general 
average). Isolated sea damage is damage caused by an accident 
or ihishap, while common sea damage (general average) denotes 
the loss and expenses arising from a disposition made by the 
master in regard to the ship and/or cargo in order to save both 
from a common danger (Art. 641). Isolated sea damage is, 
of course, to be borne by the owner of the thing damaged or 
lost, and it is not necessary for the Conwicrcial Code to make 
any $pecial provisions in regard to it. As to common sea 
damage (general average), however, it is to be borne by the 
persons interested according to the proportion of the value of 
die ship and/or cargo thereby saved, one half of the freight and 
die amount of damage forming the common sea damage (Art. 
642). But the liability of each person bound to contribute to 
common sea damage (general average) is always limited to the 
value of his remaining property (on which such liability falls) at 
the time when it arrives or is delivered (Art. 644) 

If, after common sea damage (general average) has been 
made good by the contributions of the persons interested, the 
whole or a part of the ship and/or cargo sacrificed is recovered 
by the owner, the latter must refund what has been received by 
way of compensation, after deducting the salvage money and 
depreciation arising from partial loss or damage (Art. 649). 

Expenses which are necessitated because of the ship’s being 
detained by vis major, cither in the port of departure or in 
the course of her voyage, arc not common sea damage (general 
average) in the strict sense of the term ; but in that they arc 
likewise expenses incurred for the common advantage of ship 
and cargo, they are technically called quasi common sea damage 
(quasi general average), and it is legally required that the parties 
interested contribute towards the payment of such expenses in 
the same manner as in common sea damage (general average) 
(Art. 652). 

As to the incidence of damage arising from a collision of 
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ships, this is a most important question which frequently pre- 
sents itself for solution, On this head, . however, the Japanese 
CoinmerciaL Code contains only one article which deals with the 
case where a collision being caused by the fault of mariners of 
both ships, it cannot be ascertained which ship was most in 
fault. In such a case, it is provided that the damage is to be 
borne by the owners of both ships in equal proportion (Art. 650). 

SUB-SECTION 5. 

Sai-VAGE {kainan-kyujo). 

A person who, without any legal obligation to^ do so, has 
saved a ship or the whole or a part of the cargo in case of 
distress at sea, is. entitled to demand salvage money {kyujo-ryo). 
A salvor, however, may claim no salvage money (i) if he has 
caused the distress by bad faith or gross negligence, (2) if he 
has effected the salvage notwithstanding salvage having , been 
declined for a just cause or (3) if he has concealed things saved 
or arbitrarily disposed of them (Art. 652 (ii)). A claim for 
salvage money is extinguished by prescription on the ex- 
piration of one year from the time when the salvage was 
effected (Art. 652 (16)). The manner in ‘ which .saT 

\'age money is determined, the manner in which it is distributed 
when salvage has been effected conjointly by two or more 
persons, etc. arc minutely provided in Arts. 652 (3) to 652 (15). 

SUB-SECTION 6. 

Ship’.s Creditors. 

The provi.sions of the Conunenial Code under the heading 
“ Ship’s Creditors ” deal chiefly with the classes of obligations 
which are protected by special preferential rights, the rank of 
such preferential rights among themselves, and also with regard 
to other preferential rights, and the causes for which such 
preferential rights are extinguished (Art. 680 et seq), A 
registered ship can be mortgaged in accordance with the pro- 
visions relating to mortgages of immovables (Art. 686) ; but it 
cannot be pledged (Art. 688). 
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CHAPTER 7. 

REGISTRATION {toki). 

For the purpose of giving notice to all the world of certain 
relations and titles> and thus preventing mistakes 'and complica- 
tions, the Japanese law provides fora system of public recording 
which appears to work fairly smoothly in practice. The regis- 
tration of real estate is governed by the Real Estate Registra- 
tion Law {Pkddsan TdU-Hd)\ Law No. 24 of the year 1 899, 
witile tile registration of other civil and commercial matters are 
governed by the provisions of the Laiv Concerning Procedui'e in 
Mon-contentious Matters {Hisho-fiken TetsuBuki-Ho), Law No. 
14 of the year 1898, and ancillary laws including Procedure for 
the Handling of Commercial Registration {Shdgyd-tdki Tori- 
atsukai Tetsiiznki), Ordinance No.- 13 of the Department of 
justice, 1899, etc. 


SECTION I. 

Registration of Real Estate {fuddsan toki), 

SUB-SECTION r. 

Introductory. 

T, Registration of real estate registration of impor- 

tant matters, relating to lights over immovables, in certain 
rej^^ers kept iil the Local Court having jurisdiction over the 
place where such iraniovables are situated, which registrations 
are usually made on the application of the party (or parties) 
concerned), but sometimes at the request of a public office. 

2. Effect of registraiicms,-^T\\Q effect of registrations varies 
according to class, but, geneiially s^ieaking, (i) a registration 
serves as evidence of the right registered and (2) tfie acquisition 
or loss of, or alteration in, a right in real estate Can only be set 
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lip against third persons (irrespective of whether they arc acting 
in good or bad faith) when registered ( Civil Code, Art. i y 7). 

3. Principles involved in the sysicin of registration, — Accord- 
ing to one principle, registration is a condition for the acquisition 
or loss of, or alteration in, a real estate ; while, according to 
another, the acquisition or loss of, or alteration in, a real right 
in real estate takes effect from the mere expression of intention 
of the parties so far as the parties are concerned, but it cannot 
be set up against third persons unless registered. The Japanese 
law acts on the latter principle {Civil Code, Art. 176 and 177). 
But in order that a registration may be valid . against third 
persons it is essential that it should be founded upon a legal 
title. When it is not founded on a legal title, even though a 
third person enters into a transaction with the person entitled on 
the face of the Register, under the mistaken belief that he is 
really the person entitled, such third person acquires no right as 
the result of the transaction except, of course, a claim for 
damages, 

SUB-SECTION 2. 

General Provi.sions. 

1. Rights and matters zvhich -are registrable, — Registration 
must be made of the creation, preservation, transfer, restriction 
of disposal, or extinction, of any of the following rights in real 
estate — viz. — (i) ownership, (2) superficies, (3) emphyteusis, 
(4) servitudes, (5) preferential rights, ;(6) pledges, (7) mortgages 
and (8) leases {Registration Lazv, Art. i). 

2. Classes of registrations. — Registrations include (i) de- 
finite registrations and (2) preparatory registrations. Definite 
registrations {hon-toki) are registrations of facts completed, and 
which are made in order to attain the proper and essential object 
of registration. They comprise {d) registrations proper, (<^) rc- 
gistrations of rectification, ' (c) registrations of cancellation and 
{d) registrations of restoration (that is, registrations by 'which 
registititioiis once cancelled arc brought into existence again). 
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Prepamtory registrations {Jumbi toki) are made by way of pre- 
paration for definite registrations, and also for the purpose of 
securing a prior rank for the latter. They comprise, («) provi- 
sional registrations and {b) warning (preliminary) registrations. 

A provisional registration {knri tdki) (Art. 2) is made : — 

1. When definitive registration cannot be obtained because 

of the non-fulfilment of a formal condition, as when 
the person bound to make registration does not per- 
form his duty, or a document which ought to.be 
annexed to the application is wanting ; 

2. When it is desired to preserve a claim relating to the 

creation, transfer, alteration or termination of owner- 
ship or any other right above enumerated in real 
estate, as when it is promised that a certain lot of land 
shall be sold at a certain future date. When a pro- 
visional registration has been made, the rank of the 
definitive registration is governed }.)y the rank of the* 
provisional registration (Art. 7, 2). 

yJ nmwng {pniiimnary') registration {yokoku toki) is niatle 
(Art.3):™ 

I. When an action has been brought for the cancellation of 
a registration on the ground of the invalidity or rescis- 
sion of the ground of registration {toki gen-hi this 
term denotes the act or fact, such as sale or succession, 
which forms the cause for which the particular regis- 
tration is required) ; 

(2) When an action has been brought for the restoration of 
a cancelled registration on the ground of the invalidity 
or rescission of the ground of registration (of such can- 
cellation) ; 

A warning (preliminary) registration is made in order to 
warn third persons that the particular registration made or can- 
celled is liable to be cancelled or restored. In case an action 
has been brought for the cancellation or restoration of a registra- 
tion because of the invalidity of the ground of registration, a 



registration'. 


343 


warning (preliminary) registration must invariably be made ; 
but in case an action is brought for the cancellation or restora- 
tion of a registration by reason of the rescission of the ground of 
registration, it is necessary to make a warning (preliminary) 
registration only when such rescission can be set up against third 
persons, because if the rescission cannot be set up against third 
persons — as in the case of an expression of intention made as the 
result of fraueP — there is no fear of damage being clone to 
them. 

A warning (preliminary) registration is made at the rccpicst 
of the Court of the suit (Art. 34). 

'Registrations may also be classified into (i) principal regis- 
trations {shii-ioki) which exist by themselves (as a registration of 
ownership acquired by title of sale) and (2) accessory registra- 
tion {fuJd-tdki) which are made in order to cause the latter to 
continue in existence subject to partial modifications — such as 
alterations in rights registered (Art. 56), alterations in the de- 
signation of persons entitled (Art. 58, i), rectifications of regis- 
trations owing to errors or omissions (Art. 64), and restoration 
of registrations partially cancelled (Art. 66). 

The rank of an accessory registration is determined by the 
rank of the principal registration, but as between themselves the 
rank of accessory registrations is determined by their order in 
time (Art. 7, i). 

3. Relative effect of registrations , — The rank of registered 
rights in the same real estate is determined by the ordet in time 
of their registrations, and the order of . registrations made in the 
same section of a registry folio is governed by the rank numbers, 
and that of registrations m^de in different sections by the recep- 
tion numbers (Art. 6). 


The rescission of an expression of intention made as the result of 
fraud cannot be set up against third persons in acting good faith {Civil 
Code, Art. 97, 3). 
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SUB-SECTION 3. 

Registers and Registrars. 

, I. 7 he Competent Registry Office for a registration is the 
Local Court, or the branch thereof, having jurisdiction over the 
place where the real estate which is the subject-matter of the 
right to be registered is situated (Art. 8, i) ; but when the real 
estate extends over the districts of two or more Registry Offices, 
the competent Registiy Office is, on the application of a person 
interested^ determined by the next higher Court which has 
jurisdiction over the several Registry Offices (Art. 8, 2). In 
case, however, the immovable extends over districts under the 
jurisdiction of two or more branches of the same Local Court, 
the question of competency is determined, not by the Local 
Court (because it is not the next higher Court in respect to- its 
branches) but by the District Court having jurisdiction over the 
Local Court. 

2, Fornialtii's to be observed by Registrars when fcgistcrhig 
matters in which they or their wives or relations within the fourth 
degree of relationship are applicants (Art. 1 2) : — 

(1) Registration must be made in the presence of two out- 
siders of full age already registered in the same 
Registry Office ; 

(2) The Registrar must make a protocol and sign and seal 
it together with the persons assisting. 

3. Responsibility of Registrars for damages caused by 
them. A Registrar is responsible for damages only when they 
have been caused by bad faith or gross negligence on bis part 
(Art. 13). 

4* Classes of Registers and their form and make up . — 
Registera are classified into (i) Land Registers (tochi 

iokibo) and (2) Buildings Registers {tatemono tokibo) and in both 
cases a volume is kept fOr each of the liitherto existing districts 
of a city, or for each town or village ; but in the case of a large 
town or village, in respect to which numerous registrations are 
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required, a separate volume may be kept for each 
baza’*' or other hitherto existing district (Art. 
14 )- . 

5 . Certified copies, extract copies, inspection of entries, etc. 

Upon payment of a prescribed fee, any person may 
apply for the grant of a certified copy of, or extract 
from, entries in the Register, or may inspect the 
Register and accessory documents in so far as the part 
in which he is interested is concerned (Art. 21), be- 
cause registration being a condition on which the 
acquisition or loss of, or alteration in, rights in real 
estate can be set up agaiiist third persons, it is essential 
that a means should be provided by which third 
persons can freely ascertain what registrations ai'C 
made in respect to a given lot of land or building. 
Applicants can demand that copies or extracts be 
posted to them on payment of the fee and the 
postage. ‘ 

6. Removal of Registers and papers from Registry Offices, 

This is forbidden except to avoid destruction by fire, 
etc. ; but applications and documents appertaining 
thereto may be produced to a Court by way of proofs 
in compliance with an order or requisition from the 
Court or examining judge (Art. 22). 

7. Destmiction or loss of Registers, and procedure for their 

replacement. When a Register is wholly or partly 
destroyed, if an application is made within a certain 
period for the restoration of a registration, the latter 
continues to hold the same rank in such Register. 
The period in question must be fixed so as not to fall 
short of three months, and must be publicly notified 
by the Minister of Justice (Art. 23). 

A town or village is in the first place divided into two or 



346 


REGISTRATION. 


SUB-SECTION s. 

Procedure of Registration (tdki fctsuauki). 

I. Applicants and applications. An application for regis- 
tration must, as a rule, be made by the person who is 
directly benefited by the matter to be registered— -that 
is, the person entitled to registration {tdki~kenrisJici) 
and the person who is directly affected- by the matter 
to be registered — that is, the person bound to make 
registration (tdki-gimusha), or their representatives, 

, . who mu^t appear in the Registry Office for the purpose 

(Art. 26). To this rule, however, there are the 
following exceptions : — 

(1) For a registration on the ground of a judgment or suc- 

cession, an application may be made by the jDcrson 
entitled to registration " alone (Art. 27) ; 

(2) I"or a registration of a change in the designation (such 
as a change in the name or domicile) of a person in 
whose name a registration -is made, an application may 
be made by the sole act of such person (Art. 28) ; 

(3) c^se a Register is wholly or partly lost, an applica- 
tion for the restoration of a registration may be made 
by the sole act of the person entitled to registration 
(Art. 69) ; 

(4) The same applies to a registration of a transfer of 

ownership of land by reason of expropriation (Art. 
103). 

2, IPovistanal registration. The procedure involved dif- 
fers according to whether the consent of the person • 
bound to make registration is or is not obtained ; for 
this reason the subject must be considered under two 
separate heads : — 

(<?) When the consent of the person bound to make regis- 
tration is not obtained (which is usually the case), (i) 
the person entitled to provisional registration must 
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apply to the Local. Court having jurisdiction over the 
place of the real estate which forms the subject-matter 
of the right to be registered^ and (2) when the person 
entitled has proved the ground of provisional registra- 
tioiij the Local Court must forthwith make a requisi- 
tion for provisional registration to the Registry Office, 
such requisition to be accompanied by an exemplifica- 
tion of an order for the provisional disposition ; if the 
party fails to prove the ground of provisional registra- 
tion, his application must, of course, be rejected ; but 
against such ruling immediate complaint may be made 
(Art. 32) ; 

(fi) When the consent of the person bound to make regis- 
tration is obtained, it is noj: necessary for the person 
entitled to registration to apply to the Local Court for 
an order for provisional disposition, but he may him- 
self apply to the Registry Office for the provisional 
registration ; to such application, however, must be 
annexed a document embodying the consent of the 
person bound (Art. 33). 

3, Warning {preliminary) registration. A warning regis- 

tration being made for the protection of third persons, 
as we have already seen, there can be neither person 
entitled to nor person bound on, registration. On re- 
ceipt of an action for the cancellation or restoration of a 
registration by reason of the invalidity or rescission of 
the ground of registration, therefore, the Court must 
forthwith, and ex o-fficAo, make a requisition for a warn- 
ing registration, such requisition to be accompanied by 
a copy of, or extract from, the paper embodying the 
suit of the plaintiff {sojli) (Art. 34). 

4. Contents of applications. An application for a registra- 
■ tion must be signed and sealed by the applicant and 

must contain the following particulars (Art. 36) : — 

j. The district {gun), city {ski), ward {kn), town 
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' village {mitrd) and ctsa^ where the real estate is situat- 

ed, and the serial number of the land ; 

2. The classification and area (in tan or tmbo) of the land, 
, x: ' or, if the subject-matter of the right to be registered 

. , is a building, its nature, construction area and serial 

, ' number ^f any) must be stated ; and if there is any 

r. * accessory building, its nature, construction and area 
• . ; . . must also be inserted (Art. 37) ; 

-r: ■ '5. The name and domicile of the applicant, or the name 
i- f ; and ofSce if the applicant is a juridical person ; 

* * ,, ' 4.' If the application is made by a representative, his name 

and domicile ; 

5, The ground of registration and the date thereof ; if in 
the ground of i*egistration there is a special agreement 

* i . for repurchase, or any other clause relating to the ter- 

mination of the right forming the subject-matter of 
registration, such fact (Art. 38) ; if there are two or 
more persons entitled to registration and their respec- 
tive shares are fixed, such shares (Art. 39) ; 

G. The subject-matter of the registration (that is, the nature 
of the matter to be registered as, for example, the 
‘transfer of ownership or creation of a superficies, etc). ; 

.7, The name of the Registry Office to which the applica- 
tion is made ; 

. 8. The date of the application. 

\ 5, Ancillary papers . — ^To an application must be annexed 

the following papers (Art. 35, i) : — 

j. A document showing the ground of registration ; if there 
has never been any document showing the ground of 
registration, or if such document cannot be submitted, 
a duplicate of the application (Art. 40) ; 

2. The certificate of registration of the right of the person 
bound to make registration (the right of the seller, for 

* An “i4sa”is a sub-section’ of a town or village. It is called " O- 
mit ” (great azaj if it itself is again divided in into several asa. 
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example) ; if such certificate has been destroyed, a 
document in duplicate by which two or more persons 
(of full age already registered in the same Registry 
Office) guarantee the identity of the person bound 
to make registi-ation (Art. 44) ; 

3. Where the permission, consent or approval of a third 

person is required in respect to the ground of registra- 
tion (as when a minor does a juristic act, or a lessee 
sub-lets the thing rented, etc.), a document showing 
that such permission, etc. has been obtained ; but this 
document may be dispensed with by causing such 
third person to affix his signature and seal to the ap- 
plication (Art. 45) ; the documents mentioned in Nos. • 
2 and 3 need not be submitted if the document show- 
ing the ground of registration is a judgment which can 
be immediately executed (Art. 35 ) 2) ; 

4. rf the application is made by a representative, a docu- 

ment showing Ills authority as representative, 

In addition to the above, a special document must be an- 
nexed under special circumstances. For example ; {a) if the 
ground of registration is succession, a document from the Re- 
gistrar of Family Registries showing such successiow, or some 
other equivalent document (Art. 41) ; (^) If the applicant is the 

heir of the peraon originally entitled or bound to make registra- 
tion, a document from the Registrar of Family Registries 
showing his heirship, or some equivalent document (Art. 42) ; 
{c) To an application for the registration of a change in the de- 
signation of a person registered, a document from the Registrar of 
Family Registries showing such change, or some equivalent 
document must be annexed (Art, 43). 

6. Rejection of applications . — In any of the following cases 
the Registrar must reject the application by a ruling {kettci) 
stating the grounds of his decision ; but this' does not apply if 
the defect in the application be amended and -the ap>plicant 
amends it on the same day (Art. 49) * 
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1. If the matter does not belong to the jurisdiction of the 

Registry Office ; 

2. If the matter is not proper to be registered ; 

3. If the parties concerned do not appear before the 

Registrar ; 

. 4. If the application does not Comply with the prescribed 

forms ; ■ ' 

5. If the designation of the real estate, or of the right form- 

ing the Subject-matter of registration mentioned in the 
application, conflicts with entries in the Register ; 

6. If the designation of the person bound to make registra- 

. tion mentioned in the application does not agree with 
entries in the Register, except where the application is 
. made by the heir of .such person ; 

7. If the particulars specified in the application do not agree 

with the contents of the document showing the ground 
of registration ; 

8. If the necessary documents or plans are not annexed to 

the application ; 

9. If the registration tax is not paid. 

7. Return of papers to applicants subsequent to registra- 
tion. — On the completion of a registration, whether made on the 
application of the parties or on the requisition of a public office, 
the Registrar must adopt the following measures (Art. 60) : — 

(1) On tlie document showing the ground of registration, 
or on the duplicate of the application, the Registrar 
must mark the registration number, the date of the 
reception of the application, the reception number, 

' the rank number, and the feet of the registration 
having been completed, and after having affixed the 
seal of the Registry Office must return the, docu- 
ment to the person entitled to registration (this being 
wliat is referred to as a '' certificate of registration ” 
^fd-mwi-sho) \ , ; 

( 2 ) On the certificate of idglstration of the right of. the 
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person bound to make registratioiij or on one of 
tlie documents in duplicate guaranteeing the identity 
of such person, the date of the reception of the 
application and the reception number, the rank number, 
the name and domicile of the person entitled to 
registration, the ground of registration and its date, 
the subject-matter of the registration and the fact of the 
registration having been completed, must be marked, 
and the seal of the Registry Office affixed, and then 
the document must be returned to the person bound 
to make registration. If, however, there are two 
or more persons registered, and the person bound to 
make registi-ation is a part thereof, his name and 
domicile also must be marked on the document. 
This applies when one or morc’only of the co-owners of 
a rightjhas (or have) transferred his (or their) sharc(s). 
If there are several persons entitled, or bound to 
make, registration, it is sufficient to enter the name 
and domicile of the one who is first mentioned in 
the application and the number of the other persons, 
ft. Persons entitled to make original registration of lands 
and buildings, 

(i) An application for the registration of the ownership of 
land not yet registered can be made by the following persons- 
(Art. 105) 

(a) A person who shows by a copy of entries in the 
Cadastre {Tochi-DaicJid) that he, or his ancestor 
(predecessor), is registered as owner in such book ; 

. (b) A person whose right as owner is proved by a judg- 
ment ; 

(3) An application for the registration of the ownership of 
a building not yet registered can be made by the 
following persons : — 

(a) A person who is registered in the Register as the owner 
or superficiary of the land on which the building stands ; 
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(b) A person who proves by a copy of entries in the 

Cadastre that he himself or his ancestor (predecessor) 
is registered in such book as owner of the land on 
which the building stands ; 

(c) A person whose ownersHp is proved by a certificate 

from the owner or superficiary of the already registered 
land on which the building stands ; 

(d) A person whose ownership is proved by a judgment or 
by another document of a Government or public office. 

9. Matte,n to be mcittioued in applications for registration 
■of preservation of a prefercndal light for work involved in the 
construction of a new building f — An application for the regis- 
tration of preservation of such preferential right must contain 
the following particulars -—of course, in addition to the particu- 
lars to be mentioned in applications in general — and be accom- 
panied by specifications and plans (Art. 1 36) : — 

(1) The district, city, ward, town, village, arsa where the 
building is to be erected, and the serial number of the 
land ; 

(2) The nature, construction and area of the building as 

fixed in the specifications ; 

(3) The estirhated cost of the work ; 

(4) If the time of performance is provided in the ground of 

registration, such provision. 

10. Cases in which a person entitled to registration may 
apply alone for cancellation of registration are : — 

(1) If a registered right is extinguished by the death of a 
peison (as when the superficiaiy dies in the case of a 
superficies created for his life), the person entitled to 
registration may by himself apply for the cancellation 


* Civil Code, Art. 338, I provides: “.A preferential right for works 
relating to immovables preserves its validity by registration being made 
of the estimated cost previous to the commencement of such works; but 
when the cost of the work exceeds the estimate, no preferential right exists 
with regard to such exc^. ' ' , 
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of the registration, attaching to the application a docu- 
ment from the Registrar of Family Registries or any 
other publicly authenticated document proving such 
death (Art. 14 1) ; 

(2) If the person entitled to registration does not know the 
whereabouts of the person bound to make registration, 
and therefore cannot make the application jointly with 
such person, he may apply for a public summons to 
such person in accordance with the Code of Civil 
Procedure {vide Chapter 8, Section 5) and then apply 
for the cancellation of the registration ; the latter applica- 
tion to be accompanied by a copy of the judgment of 
exclusion (Joken hanketsii) obtained from the Court 
(Art. 142, pars, i and 2) ; 

(3) If the whereabouts of the pei'son bound to make regis- 
tration is unknown, the person entitled to registration 
may, in so far as a registration relating to a preferential 
right, pledge, or mortgage is concerned, apply for the 
cancellation of the registration immediately — that is, 
without awaiting a judgment of exclusion — annexing 
to the application the document creating the obligation 
(secured by such preferential right, etc.), and the 
receipts .for its performance and for the periodical 
payments (interest, for example) for the two years 
preceding the performance (Art. 142, 3). 

II. Persons zvho may apply for caficellation of a provi- 
sional registration. An application for the cancella- 
tion of a provisional registration may be made by the 
person in whose favour such provisional registration 
was made (Art. 144, i), because if the party for whose 
protection such registration was made deems it no 
longer necessary to enjoy the benefit, it is unnecessary 
for the law to prevent him from waiving it. 

For the same reason, -any other person interested in such 
registration may apply for the cancellation thereof, annexing to 
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the application a document showing the consent of the person in 
whose favour the registration was made, or a copy of a judg- 
ment which may be set up against him (Art. 144, 2). 

12. Cases whe/e, and procedme according io which, a 
tvarning {preliminary) registration is cancelled, — When any of 
the followihg facts occurs in regard to an action for the cancella- 
tion or restoration of a registration by reason of the invalidity or 
rescission of the ground of registration, it is no longer necessary 
that third persons should be warned of danger, and therefore 
the warning (preliminary) registration must be cancelled (Art, 
145);:— ' ; ' ' - 

. (i) If the action is dismissed ; 

(2) If the judgment against the plaintiff becomes final and 

conclusive ; 

(3) If the action is withdi-awn ; 

(4) If the claim is waived ; 

(5) If a compromise is effected with regard to the subject- 
matter of the claim. 

In any of such cases, a requisition for the cancellation of the 
warning (preliminary) registration must be made to the Registry 
Office by the Court of first instance, such requisition being ac- 
companied by a copy of, or extract from, the judgment, or a 
document from the clerk of the Court showing' the withdrawal 
of the action, the waiver of the claim, or the compromise. 

SUB-SECTION 5.^ 

Complaint {kdkoku), 

I. Cases where complaint can be made.' — K complaint 
(which is a kind of appeal) can be made against a ruling or dis- 
po^on of a Registrar (Art. 150). It is by a ruling {kettei) 
that an application for a registration is rejected for some reason 
(Art. 49, etc.) A disposition {shobun) of a Registrar may 
refer to any other measure which is adopted by a Registrar in 
connection with registration business-^such as a refusal to permit 
an, Inspection of the Registrar or to deliver a copy of, or extract 



REGISTRATION. 355 

from, entries in the Register, or an order to supplement or alter 
an application, etc. 

2. Persons entitled to complain. — Art, 1 50 provides that 
any person who finds a ruling or disposition of a Registrar im- 
proper may make a complaint ; but this does not mean that any 
and every person who is of that opinion may complain, but that 
any person who has a lawfid interest in asserting the impropriety 
of a ruling or disposition of a Registrar may make complaint. 

3. Procedure for complaint. — Complaint is to be made in 
writing addressed to the competent Court — that is, the District 
Court having jurisdiction over the place of the Registiy Office 
by a Registrar belonging to which the ruling or disposition 
attacked has been made, but it is to be filed, not with the sgud 
District Court, but with the Registry Office by a Registrar 
belonging to which the measure attacked has been adopted — in 
order that the Registrar may have an opportunity to re-consider 
the matter (Art. 15 1 and 153). 

4. Restriction on means of proof for complaint. — A com- 
plaint cannot be based on new facts or new evidence (Art. 152), 
A Registrar having only power to make inquiries into matters 
of form — that is, the facts and evidence which have been pro- 
duced before him — the question of whether his act is proper or 
improper should also be decided in the light of such facts and 
evidence only. 

5. Disposition to be made on receipt of complaint. 

(i) If the Registrar believes the complaint to be well 
founded he must make the necessary dispositions 
forthwith and without awaiting a ruling of the Court 
of Complaint. But if a complaint is made after the 
completion of a registration, he must enter, by an 
accessory registration, that objection has been made to 
such registration, and give notice of the fact to the 
persons interested in the registration and submit the 
matter to the Court of Complaint within three days, 
adding a statement of his own opinion (Art, 153^ 2), 
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because a registration once completed cannot be can- 
celled at the discretion of the Registrar even though 
such registration ought not to have been made. 

• ' 2 . If the Registrar considers the complaint to be unfound- 

ed, he must, within three days, submit the matter to 
'■ tbe Court of Complaint, adding a statement of his 

' own opinion (Art. 153 > i)* 

6. Effect of complctiiit. — A complaint has no force to sus- 
^nd the execution of the ruling or disposition attacked (Art. 
i54> i)“that is — even though a complaint has been made 
the Registrar must proceed to register what he deems proper to 
re^ker and leave unregistered what he considers ought not to 
be» registered because despatch is of great importance to regis- 
tration business ; but should the Court of Complaint cohsidei 
that there is sufficient ground for taking such a course, it may 
order the Registry Office to make a provisional registration 
before it duly proceeds to adjudicate upon the complaint (Art. 
154 , 2 ). 

"j. Whether objection can he made to a vuling of the. Court 
of Complaint —\t is a rule in the law of procedure that com- 
plaint can be made only once. The same applies to complaint 
against a ruling or disposition of a Registrar, it being permitted 
to make a further complaint against a ruling of the Court of 
Complaint only when the latter is contrary to law (Art. 158, i). 

SECTION 2. 

Commercial Registration. 

SUB-SECTION r. 

General Provisions. 

L The Competent Registry Office for a commercial regis- 
tration — that is^ — ^a registration to be made in accordance with 
the provisions of the Commercial Code, is the Local Court, or the 
branch office thereof, having jurisdiction over the place of the 
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business premises of the applicant (Art. 139 of the La%v of Fro- 
cedure in Non-contmtious Matters). 

2. Classes of CoimnerciaL Registers. — In each Registry 
Office must be kept the following Commercial Registers {shogyo 
tdhibo) {^Kxt. 140): — 

1. A register of trade names ; 

2. A register of minors ; 

3. A register of married women ; 

4. A register of legal representatives ; 

5. A register of procurators ; 

6. A register of ordinary partnerships ; • 

7. A register of limited partnerships ; 

8. A register of joint-stock companies ; 

9. A register of joint-stock partnerships^; 

10. A register of foreign companies. 

3. Copies of, and extracts from, and inspectioji of, mines 
in Registers. — Any person may inspect Registers and, on pay- 
ing a prescribed fee, obtain a copy of, or extract from, entries 
in a Register (Art. 142, i). The Registry Office must also, on 
application, grant a certificate that . there is no alteration in a 
certain fact registered or that a certain fact is not registered 
(Art. 143). A fact registered is published at least once in the 
Official Gazette and in cei-tain newspapers published within the 
jurisdiction of the competent Local Court (Art, 144, i). 

4. Applications. — Except as otherwise provided, the regis- 
tration of a fact to be registered, and of its alteration or termina- 
tion, is made on the application of the party (parties) concerned 
(Art. 147). An application for registration must be made in 
writing and must contain (Art. 149) :• — 

1. The name and domicile of the applicant, or, if the ap- 

plicant is a company, its trade name and principal or 
branch office ; 

2. If the application is made by a representative, his name 

and domicile ; - ■ ■ ■ , 



358 


REGISTRATION. 


3. The subject-matter and the grounds of the registration ; 

4. The date ; 

5. The name of the Registry Office ; 

6. The signature and seal of the applicant or his repre- 

sentative. 

5. Ancillary docummls , — To an application for registration 
must be annexed (i) the document of permission from the 
authorities (or a certified copy thereof) if the permission of the 
of the authorities is required in respect to the fact to be register- 
ed (Art. 1 50 (2)), (2) a document showing that the registration 
hag been made at the place of the principal office when applying 
at the place of a branch office for the registration of a 
fact which is required to be registered at the place of the prin- 
cipal office and of each branch office (Art. 1 50 (3) ), and (3) 
other special papers under special circumstances. 

6. Rejection of applications. If an application for registra- 
tion contravenes the provisions of the Commercial Code or of the 
Tmiv of Procedure in Non-contentmis Matters relating to commer- 
cial registration, the Registry Office must reject it by a ruling 
{kettei) accompanied by reasons ; against such ruling immediate 
complaint may be made (Art. 151). 

7. Cancellation of registrations . — In the event of the Re- 
gistry Office finding that a registration already made is legally 
impermissible, notice is to be given to the party in whose favour 
such registration has been made to the effect that if no objection 
be made within a specified period (to be fixed by the Registry 
Office in so far as it does not fall short of two months) the 
registration will be cancelled, or public notification must be made 
to the same effect if his whereabouts is unknown (Art. 151 (2), 

1 and 2). If an objection is made in time, the Registry Office 
must adjudicate upon it by a ruling accompanied by reasons 
(agmnst tvMch ruling immediate complaint may be made and 
such complaint has the effect of suspending the execution of the 
judgment) (Art. I51 (3) ). If no objection is made in tihie, or 
the judgment rejecting the objection has become finM and com 
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elusive, the registration is - to be cancelled ex officio by the 
Registry Office (Art. 1 5 1 (4) ), 

8. Effect of commercial registration. — For this and other 
details, see under the Commercial Code [Chapter 6 ), 

SUB-SECTION 2, 

Registration of Trade Names. 

1. Registrable trade navies. — A trade name can be regis- 
tered only if it is plainly distinguishable from any trade name 
already registered for another person for the same kind of 
business in the same city, town or village (Art. 158) ; but an 
exception is recognized in respect to trade names which have 
been in use since prior to the enforcement of the old Commercial 

that is, prior to the 1st July, 1898 ffaiv Concerning the 
Application of the Commercial Code, Art. 13, i). A person 
who applies for the registration of such an old trade name must 
prove that the particular trade name has been in use since prior 
to the date above specified (Art 1 59). 

2. Applications. — In an application for the registration of a 
trade name or of an alteration therein, the nature of the business 
must be stated in addition to those which are to be inserted in 
applications in general (see No. 4 of the foregoing Sub-section) 
(Art. 160). 

3. Abandonment or alteration of a trade name, — When a 
trade name is abandoned or altered, the party must apply for the 
registration thereof ; when the heir or legal representative of the 
party makes such application, a document showing his quality 
as such must also be annexed to the application. 

SUB-SECTION 3- 

Registration of Minors, Married Women and 
Legal Representatives. 

i Registration of minors, — A minor is incapacitated, but 
when he is permitted (by his legal representative) to carry on 
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a business or profession he has the same legal capacity as if he 
was a person of full age ( Civil Code, Art. 6) ; when a minor 
carries on a commercial business, registration must be made 
{Coiiiviercial Code, Art. 5}, In an application for such registra- 
tion the nature of the business must be specified, and a document 
showing that the consent of the legal representative has been 
obtained annexed, unless the latter also signs the application 
(Art. 166, i). 

When the legal representative has cancelled or restricted 
his permission for the minor to carry on a commercial business, 
an application must be made for the registration of the fact forth- 
with (Art. 168, i). 

2. Registration of married womcjt. We have already 
seen that a married woman is legally incapacitated to a certain 
extent ; but when she is permitted by her husband to carry 
on a business or profession she has the same legal capacity as 
an independent person in so far as such business, etc., is concerned 
{Civil Code, Art. 15) ; when a married woman carries on a com- 
mercial business, registration must be made {Commercial Code, 
Art. 5), In an application for such registration, the nature of 
the business must be specified, and also a document, showing 
that the permission of her husband has been obtained, annexed, 
unless the latter also signs the application (Art. i6y, i). When 
the husband has cancelled or restricted his said permission he 
must apply for the registration of the fact forthwith (Art. 
168). 

If a married woman who has registered an agreement 
differing from the legal arrangement as to matrimonial property 
(see pp. 373-4) applies for the registration of^a commercial 
business, or if subsequent to such registration a change of man- 
agers of the matrimonial property or a partition of the common 
(matrimonial) property is registered, the fact must be notified to 
the Registry Ofifice in writing, in which case the latter must add 
that feet to the commercial registration of the party concerned 
(Art, 170). . 
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3. Registration of legal representatives. When a legal 
representative of an incapacitated person carries on a commercial 
business for the incapacitated person with the consent of the 
family council, registration must be made {Commercial Code, 
Art, 7, i). In an application for such registration, the fact of his 
being the legal representative must be stated, and a document 
showing that the consent of the family council has been obtained 
must be annexed (Art. i/i). 

SUB-SECTION 4. 

Registration of Procuraiofs and of Liquidators of a 
Company, 

I. Registration of procurators, A procurator {sldhai-nin) 
is appointed by a trader and possesses authority to do, in the 
place of the principal, all transactions in or out of Court relating 
to the principal's business, and also to appoint and dismiss 
trade assistants and employees {Commercial Code, Art. 30). It 
is thus a matter of prime importance that the fact of the 
appointment of a procurator, who possesses wide powers, 
should be published in a reliable manner. An application for 
the registration of the appointment of a procurator is to be 
made by the principal ; if the principal is a company, by the 
partners or directors who are empowered to represent the 
company (Art. 172). Such application must contain, in addi- 
tion to the particulars to be inserted in applications in gene- 
ral (Art. 173, i) : — 

(1) The name and domicile of the procurator; 

(2) If the applicant (principal) carries on different kinds of 

businesses under different trade names, the busi- 
ness in connection with which the procurator is 
to be employed and its trade name ; 

(3) The place (office) at which the procurator is to be 

stationed ; 

(4) If it is determined that several procurators shall ex;ercise 
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the power of representation conjointly, the pro- 
. vision relating to such representation. 

When the applicant is a company, the date of its formation 
must also be stated in the application, and documents showing 
the appointment of the procurator (s), and that the right of repre- 
sentation is to be exercised conjointly by several procurators 
(if such is the case), must be annexed (Art. 173, 2). 

On the termination of or an alteration in the authority of a 
procurator also, an application for the registration must be made 
by the same person (s) who is (are) bound to apply for the 
registration of his appointment (Art. 174). 

2. Re gisifation of liquidators {of a company). Art. go of 
the Commercial Code provides that when liquidators have been 
appointed, they must, within two weeks, register at the place the 
principal office and of each branch office the following 
particulars : — 

(1) The names and domiciles of the liquidators ; 

(2) If the liquidators who are to represent the company 
have been designated, their names ; 

(3) If it is provided that two or more liquidators are to 
represent the company in common, the provision 
relating to such representation. 

To an application for the registration of the appointment of 
liquidators must be annexed documents showing their appoint- 
ment and the matters mentioned^ in (2) and (3) above. An 
application for the registration of an alteration in any of the 
matters mentioned in (i), (2) and (3) is to be made by the new 
liquidators empowered to represent the company, and to such 
application must be annexed a document showing the said 
alteration (Art 177). On the termination of the liquidation, 
the liquidators must forthwith register the fact at the place of 
the principal and of eJich branch office {Commercial Code, Art.* 
99). To an application for such registration must be annexed 
a document showing that their accounts have been approved of 
by the company (Art. 178), - 
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SUB-SECTION 5 . 

Registration of Ordinary Partnerships and 
Limited Partnerships. 

I Formation. — An application for the registration of forma- 
tion is to be made by all the partners in the case of an ordinary 
partnership, and by all the partners with unlimited liability in the 
case of a limited partnership. The matters to be registered in 
the case of an ordinary partnership are {Commercial Code, Art. 

51):- 

(1) The object ; 

(2) The trade name ; 

(3) The name and domicile of each partner ; 

(4) The principal and branch offices ; 

(5) The date of formation ; 

(6) If a time of duration or causes for dissolution are fixed, 
such time or causes ; 

(y) The nature of the contribution of the partners and the 
value of any contribution of which the subject is 
property ; ■ 

(8) If the partners who are to represent the partnership 

have been designated, their names ; 

(9) If it is provided that two or more partners, or a partner 

and a procurator, are to represent the partnership in 
common, the provisions relating to such representation. 

In the case of a limited partnership, a statement of whether 
the liability of each partner is limited or unlimited must be added 
to the above {Commercial Code, Art. 107). 

To siich application must be annexed the partnership con- 
tract, and if tliere is any minor or manied woman among the 
partners, also a document showing that he or she has been duly 
permitted to become a partner (Art. 179, 2 and Art. 186). 

2. Establishment of a branch, removal of the principal or a 
branch office, or other changes. — An application for such registra- 
tion is to be made by all the partners empowered to represent 
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the partnership ; if the consent of all the partners, or of a certain 
number of partners, is required in respect to the fact to be re- 
gistered, a document showing such consent must be annexed to 
the application, but this applies Only when certain partners have 
been appointed to represent the partnership (Art. 1 80, i and 2 
nnd Art. 186). 

3 Dusoli4iqn .~~ application for the registration of disso- 
lution is to be made by all the partners (or their'heirs) in the 
case of an ordinary partnership, and by aUthe partners with un- 
limited liability (or their heirs) in the case of a limited partner? 
ship in the application the cause of the dissolution naust be 
Stated, and, if an heir is among the applicants, la document 
showing his quality must be annexed ; if a partnership is dissolved 
by an order of a Court, the Registry Office must register such 
dissolution on the requisition of the Court (Arts. 181 and 186). 
Any partner may apply to a Court for the dissolution of the 
partnership {Commercial Code, Art. 83 and 105), in such case 
any partner may apply for the registration of the dissolution of 
the partnership annexing a copy of the judgment of dissolution 
(Arts. 184 and 186). 

4. Change of organization . — ^An application for the regis- 
tration of a conversion of an ordinary partnership into a limited 
partnership is to be made by all the partners with unlimited 
liabiUty so far as the limited partnership is concerned ; in such 
application the fact of the change of organization must be stated, 
and, it must be accompanied by the partnership confmet, and if 
one or more partners with limited liability have been admitted, 
also by a document sliowing the fact (Art. 184 (4) ) . Of course 
a registration of dissolution must be made in regard to the 
ordinary partnership in the usual manner. An . application for 
the registration of a, conversion of a limited, partnership into an 
ordinaiy partnemhip is to be made by all the partners so far as 
the ordinary partnership is concerned ; in such application the 
fact of the chaiige of organization must be stated and the part;- 

nephip contract annexed (Art 4^5. (3)1). , ' 
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SUB-SECTION 6. 

Registration of Joint-s^ock Companies. 

I. Formation. — An application for the I'egistration of a 
joint-stock company is to be made by all the directors and all 
the inspectors (Art. 187, i) and the matters to be i-egistered are 
{^Commercial Code, Art. 141, i), : — 

(1) The object ; 

(2) The trade name ; 

(3) The total amount of the capital ; 

(4) The amount of each share ; 

(5) The manner in which the public notifications of the 
company are made’; 

(6) The principal and branch offices ; 

(7) The date of formation ; 

(8) If the term, of dumtion or any cause for dissolution is 
fixed, such term or cause ; 

(9) The amount paid on each share ; 

(10) If it has been determined that interest shall be paid 
before the commencement of business, the rate of 
interest; 

(11) The names and domiciles of the directors and in- 
spectors ; 

(12) If directors who are to represent the company have 
been designated, their names ; 

(13) If it is provided that two or more directors, or a 
director and procurator, are to represent the company 
conjointly, the provisions relating to such represen- 
tation. 

The application must be accompanied by (Art 187) : — 

• (i) The company contract; 

(2) A document showing that the shares have been taken ; 

(3) . Instruments of subscription for shares ; 

(4) The report of the directors and inspectors or examiners 

on their examination into whether the whole number 
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of shares have been taken, whether full, or the first, 
payment has been^paid on eaeh share, etc. ( Commer- 
cial Code, Art. 134), and documents accessory there- 
to; 

(5) , If a judgment has been rendered on the report of the 

examiners, a copy thereof ; 

(6) If the promoters have appointed directors and inspec- 

tors, documents relating to such appointment ; 

(7) A record of the resolutions of the general meeting for 

organization. 

2, Establishment of a branch office, removal of the prin- 
cipal or a branch office or other changes, — An application for 
the registration hereof is to be made by all the directors ; if a 
resolution of a general meeting is required in respect to the 
fact to be registered, a record of such resolution must be 
annexed to the application (Art. 188, i and 2). 

3. Increase or reduction of capital, — To an application for the 
registration of an increase of capital, the following must be an- 
nexed (Art. 189) : — 

(1) A document showing that the (new) shares have been 
taken ; 

(2) Instruments of subscription for shares ; 

(3) The report of the inspectors or examiners on their 
examination into whether the whole number of shares 
have been taken, whether full, or the first, payment 
has been made on each share, and the documents 
accessoiy thereto ; 

(4) A record of the resolutions relating to the increase of 
the capital. 

To an application for the* registration of a reduction of the 
capital must be annexed a record of the resolutions of the 
general meeting of the shareholders relating thereto, and also 
documents showing that public and private , notices have been 
given to creditors to present their objection, and that payment 
’has-been made, or security furnished; to.,objecting creditors 



* KEGISTRATION. 367 

as required by Art. 78, 2 of the Commenial Code (Aft. 
Ipo).’ 

An application for the registration of an increase or reduc- 
tion of the capital is to be made by all the directors and all the 
inspectors (Art. 195). 

4. Debentures. — An application for the registration of de- 
bentures is to be made by all the directors. The matters to be 
registered are (^Commercial Code, Art. 204 (3^ i) : — 

(1) The total amount of the debentures ; 

(2) The amount of each debenture ; 

(3) The rate of interest on debentures ; 

(4) The manner and time of repayment of the debentures ; 

(5) The amount paid on each debenture. 

To the application must be annexed (Art. 191) : — 

(1) The last balance-sheet ; 

(2) A document showing that the debentures have been 
taken ; 

(3) Instruments of subscription for debentures ; 

(4) Documents showing that full, or the first, payment has 

been made on each debenture ; 

(5) A record of the resolutions of the general meeting of 
shareholders relating to the invitation to subscription 
for debentures. 

An application for the registration of an alteration in de- 
bentures must be made by all the directors who are empowered 
to represent the company, such application to be accompanied 
by a document showing the fact of the alteratiori (Art. 
192}. 

5. Dissolution. — An application for the registration of the 
dissolution of a joint-stock company is to be made by all the 
directors and all the inspectors (Art. 19^), and it must state the 
cause of the dissolution and must be accompanied by a record 
of the resolutions of the general meeting relating to it in case the 
company is dissolved either by a resolution of a general meet- 
ing or by consolidation (Art. 193, i), When the company is 
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.dissolved by an order from a Court, the Registry Office must 
register such fact on the requisition of the Court (Art. 195, 3), 

SUB-SECTION 7. 

Registration of Joint-stock Limited Partnerships. 
i . Fortmtion, An application for the registration of the 
formation of a joint-stock limited partnership is to be made by 
all the partners with unlimited liability and all the inspectors 
(Art. 196, i). The matters to be registered are {Commercial 
Code, Art, 241) : — 

(1) The object; 

(2) The trade name ; 

(3) The amount of each share ;■ 

(4) The manner in which the public notifications of the 

partnership are made ; 

(5) The principal and branch offices ; 

(6) The date of formation ; 

(7) If the term of duration, or any cause for dissolution, is 
'• fixed, such term or cause ; 

(8) The amount paid on each share ; 

(9) If it has been determined that interest shall be paid be- 
fore the commencement of business, the late of interest. 

The application to be accompanied by (Art. 196, 2) : — 

(1) The partnership contract ; 

(2) A document showing that the shares have been taken ; • 

(3) Instruments of subscription for shares ; 

(4) A report of the inspectors on their examination into 

whether the whole number of shares has been taken, 
whether full, or the first, payment has been made on 
' each share, etc. (see Commercial Code, Art, 241) ; 

(5) A record of the resolutions of the general meeting for 

'Organization ; , 

(6) If there is any minor or married woman among the 
partners, a document showing that he or she has been 

4 \ duly peimtted to become a paitn^. 
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2. Establishment of branch offices, removal of the principal 

or a branch office, or other changes. An application 
for the registration hereof is to be made by all the 
partners with unlimited liability who are empowered 
to represent the partnership (Art. ig/, i). If a resolu- 
tion of a general meeting of shareholders is required in 
respect to such application, a record of such resolution 
is to be annexed to the application ; and if the consent 
of all »the partness, or certain partners, is required, a 
document showing such consent must also be annexed ; 
but this applies only when certain partners have been 
appointed to represent the partnership (Art. igy, 2). 

3. Increase or reduction of capital. These arq governed 

by the same provisions as those relating to the increase 
or reduction of the capital of a joint-stock company 
sketched above, subject to certain modifications neces- 
sitated by the difference in nature between the two 
kinds of companies (Art. igS). 

4. Debentures, An application for the registration of deben- 

tures is to be made by all the partners with unlimited 
liability accompanied by the same documents as those 
which are to be annexed to the same application by a 
joint-stock company (see No. 4 of the foregoing Sub- 
section) (Art. igS (2)). An application for the regis- 
tration of an alteration in debentures is to be made by 
all the partners with unlimited liability who are em- 
powered to represent the partnership, accompanied by 
a document showing the fact of such alteration (Art. 
198 ( 3 ))* 

5. Dissolution. An application for the registration of the 

dissolution is, as a rule, to be made by all the partners 
with unlimited liability (or their heirs) and all the 
inspectors (Art. 200, i), the application' to be accom- 
panied by a document showing the ground of the 
dissolution, and if the partnership is dissolved by the 
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consent of all the partners with unlimited liability and 
a resolution of a general meeting of shareholders or 
■ by consolidation, a record of the resolutions relating 
to it (Art. 200> 2); and in the case of consolidation 
also documents showing that public and private notices 
% have been given to’ creditors to present objections and 

that payment has been made, or security furnished, to 
objecting creditors (Art. 200, 3). When the partner- 
ship is dissolved by an order from a Court, the 
registration is to be made by’ the Registry Office on 
the requisition of the Court (Art. 200, 4). 

' 6i Change of Ofganimiton. When a joint-stock limited 
partnership has been converted into a joint-stock com- 
pany, a registration of dissolution is to b^ made by all 
the partners with unlimited liability and- all the inspec- 
tors iri respect to the joint-stock limited partnership,' 
such application to be accompanied by a record of the 
resolutions of the general meeting and documents 
showing that notice has been ■ given to creditors and 
that payment has been made, or security furnished, to 
objecting creditors (Art. 200 (2)), whereas in respect 
to the joint-stock company a registration of formation 
is to be made by all the directors and inspectors ; 
such application must state the fact of the change of 
organization and be accompanied by the company 
contract, a document showing that the shares have 
been taken, and also a record of the resolutions of the 
general meeting relating to the change of organization 
(Art. 201). , 

SUB-SECTION 8. 

Registration of Foreign Cojvipanies. 

I. Establishment of a branch office in Japan, When a foreign 
ebmpariy sets up a branch in Japan, the same registrations and 
Jiublic notifications rnust be made ab in the base of a Japanese 
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company of the same kind or of .the kind most resembling it 
{Commercial Code, Art. 255). An application for such regis- 
tration npLUst bear the name and domicile of the representative 
for the bmnch, and be accompanied by the following documents, 
duly certified by the competent authorities of the country to 
which the particular coinpany belongs, or by a Consul of such 
country residing in Japan (Art. 202), namely : — 

(t) A document calculated to show the existence of a prin- 
cipal office ; 

. (2) A document showing the quality of the representative 

(3) The company contract or a document calculated . to, 
indicate the nature of the company. 

2. Changes in fads registered. — If a change takes place in 
the representative for a branch in Japan, the new representative 
must give notice thereof to the competent Registry . Office in the 
same manner as above (Art. 203). When a branch in Japan is 
closed, or a change takes place in any of the facts registered in 
connection with it, an application for the registration thereof is 
to be made by the representative for the branch (Art. 204, i ), 
In case the representative for a branch in Japan applies for the 
registration of a change in a registered fact which has occurred 
in a foreign country, he must prove the fact of the change by a 
document certified by the competent authorities of the country 
to which the company belongs, or by a Consul of such countiy 
residing in Japan (Art. 204, 2). 

3. period for registration. — In the case of a fact to be re- 
gistered which occurred abroad, the period for registration is 
computed as from the time when the notice thereof reaches 
Japan {Commercial Code, Art. 256). 

SECTION 3. 

, Civil Registration. 

Civil registration other than detailed in the last section but 
one —that is, registration of real estate — may be briefly disposed 
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of, as it cohcerfls only (i) juridical persons (other than compa- 
nies, of course) and (2) contracts I'elating to matrimonial property. 
In each Registry Office must be kept a regtstet of juridical 
persons and a register of contracts relating to riiatrimonial 
fjToperty {Law of Procedure in Non-contentious Matters, Art. 
li^). Any person nlay inspect the Registers, and on paying a 
prescribed fee obtain a copy of, or extract frorii) entries tHetein, 
etc. just as in the case of Gonimerciai Registers (Art. tss). 
Facts registered, like those registered in the latter Registers, are 
fo be pliblished at least once in the Official Gazette and certain 
heWspa^Vs published within the jurisdiction of the Court 
(ditto). 

SUB-SECTION r. 

Registration of Juridical Persons. 

1. 7 he Competent Registry Office for the registration of a 
jUridicalJ person is the Local Court or the branch thereof having 
jurisdiction over the place of the office of the juridical person 
(Art. 1 17). 

2, Formation, — An application for the registration thereof is 
to be made, witliin two weeks from the date of the formation, by 
all the directors, the application to be accompanied by the 
Articles of Association, a document showing the quality of the 
directors as such, and the document of permission from the com- 
petent authorities or a certified copy thereof (Art. 1 17 and Civil 
Code, Art. 45). The matters to be registered are {Civil Code, 
Art. 46) : — 

(1) The object; 

(2) The name ; 

(3) The office; 

(4) The date of permission for creation ; 

( 5 ) When the period of duration is such period ; 

(6) Tlie total aittount of capital *; 
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(7) When the method of contributing capital is fixed, such 
method. 

3. Establishment of an office, 7 'emozml of the office and 
other alterations in facts registered. An application for the 
registration thereof (which is to be effected within one week) is 
to be made by the directors, or by the temporary directors if 
there happens to be no director; to such application must be 
annexed a document showing the quality of the directors or 
temporary directors as such (except they have previously 
applied for a registration to the same Registry Office) and 
the document of permission or a certified copy thereof if the 
permission of the authorities is required in respect to the fact 
to be registered (Art. 12 1). 

4. Dissolution — An application for the registration thereof 
is to be made by the liquidators, such application to be accom- 
panied by a document showing the ground of the dissolution 
and a document showing the quality of the liquidators as such, 
except the directors act as liquidators. 

5. Foreign juridical persons. — The foregoing provisions 
apply mutatis mutandis to foreign juridical persons having 
branches in Japan (Art. 124). 


SUB-SECTION 2. 

Registration of Contracts relating to Matrimonial • 
Property, 

I. The Competent Registry Office for the registration of a 
contract relating to matrimonial property is the Local Court or 
the branch thereof having jurisdiction over the place of the 
donucile of the prospective husband or, if the latter is a nyufii 
(a tnan who marries a woman who is the head of a house and 
enters that house) or muk&-ydshi (a man who is adopted and also 
married to a daughter of the adoptive parents), over the place 
of the domicile of the prospective wife (Art. ii8). Such a 
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contra,Ct must be registered before the notification Of the mar- 
riage {Civil Code, Art. 793 and 794), nor may it be^ altered 
subsequent to the notification of the marriage (ditto, Art. 796, 
i), though a change of managers and partition of the common 
property may be effected by judicial intervention under certain 
circumstances (ditto, Art. 796, 2 qnd 3) ; but such cliange or 
partition must be registered on pain of its being impossible to set 
it up against the successors of the husband and "^ivife and also 
against third persons (ditto, Art. 797). In case foreigners have 
concluded a contract different from the legal ari-angement as to 
nc^bdmonial property of the home country of the husband, if 
they acquire Japanese nationality or fix their domicile in Japan 
subsequent to the marriage, such contract cannot be set up 
in Japan against their successors or against third persons 
tmless it be registered in Japan ivithin one year (ditto. Art. 
795). 

2. Applications. An application for the registration of a 
contract relating to matrimonial property is to be made by the 
parties (husband and wife), such application to be accompanied 
by the written contract relating to the matrimonial property, or 
a copy of the judgment peimitting a change of managers or 
partition of the common (matrimonial) property, or the written 
contract relating to such change or partition (Art. 123). 


CHAPTER 8. 

THE CODE OF CIVIL PROCEDURE, 

The Code bf Civil Procedure {Minji Sosl 0 Ho) is a public 
law governing, the formalities for obtaining remedies from the 
State for encroachments upon private rights. The organs of the 
State which are cliarged with thq protection of rights are 
■Cour^. . - ' " , ^ ■ . ■ , , ■ ■ ■ '' ;; , 
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SECTION I. 

Courts. 

Courts may be either ordinary or special. Ordinary Courts 
are Courts which decide civil and criminal causes' in general, 
while special Courts are Courts which have charge of special 
cases, or cases which, for some reason or other, are not fit to be 
brought before ordinary Courts. 

The power of a Court to render judgments upon cases is 
known as the Jurisdiction {kwankatsii) of a Court, which may 
be either material or territorial. The material jurisdiction 
{fibutsu no ktvankatsu) of a Court is the power of a Court 
which is determined in view of the nature or value of cases. 
Thus, the Local Courts decide in first instance trivial cases and 
cases which should be speedily dealt with by a simpler process 
{Tmw of Constitution of the Courts of Justice, Aat. 14 et seq.) 
and so on. (For fuller details of the matter, vide Chapter 2.) 

The territorial jurisdiction (tochi no hivankatsu) of a Court 
is the power of a Court which is determined by territorial con- 
siderations. The territorial jurisdiction of a Court is otherwise 
known as the forum ” {saiban-seki). The forum of a case is, 
as a rule, determined by the place of the domicile of the defen- 
dant, though there are many exceptions to this rule {Code of 
Civil Procedtire, Art, \o et seqi). The plaintiff is also permitted 
to choose between two or more competent Courts (Art. 25). 
The jurisdiction of a Court may be either exclusive or otherwise; 
When a Court has an exclusive jurisdiction over a case, the 
plaintiff is not only not permitted to exercise his choice, but the 
case cannot be brought in any other Court even by the agreement 
■of the parties (Art. 31). 

With a view to assure impartiality in judgment, the Code 
contains provisions according to which when a judge stands in a 
certain relation with regard to the case in hand — as, for example, 
when he himself, or his wife, is the plaintiff or defendant, or is 
related by . blood or marriage to either party or the latter’s 
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spouse, and so on— such judge is, by operation of law, excluded 
(^Joseki) from the exercise of his functions, and is not permitted 
to participate in the case ; and when a judge is excluded from 
the exercise of his functions by operation of law, or when there 
are circumstances forming a sufficient ground of suspicion that 
he might give a biased judgment, either party may refuse {kihi) 
such Judge on showing the ground of such refusal either in 
writing or verbally. But no party can refuse a judge on the 
ground of prejudice, if such party, having knowledge of the 
ground for refusal, has, without asserting the same himself, 
made applications before such judge, or has replied to applica- 
tions made by tire adversary bdbre such judge. In short, by 
exclusion, a judge specially interested in the particular case is 
caused to retire by the Court on its own motion ; while by 
refusal, the Court is required by either party to cause a judge 
who is sp)ecially interested in the case to retire. (Arts. 32-40.) 
The foregoing provisions also apply mutatis mutandis to court 
clerks (Art. 41). 

SECTION 2. 

Parties. 

The parties to a suit {sosJw-tdjisha) are (i) the plaintiff 
{genkoku) and (2) the defendant {hikoku). Besides these princi- 
pal and indispensable parties, there may be an accessory party 
in the shape of a principal intervener {shu-sankamin, that is, a 
third person who, having a clmm upon the subject-matter in 
dispute, enforces his claim against both the plaintiff and the defen- 
dant [Art. Si]) or an accessory intervener {jii-smthamt) (that is, 
a third person who, having alegitimate interest in the victory of one 
of the parties joins such party in order to support him [Art. 5 3]). 
Any person who can be the subject (holder) of a right under 
private law can also be a party to a suit, But a person who 
possesses capacity for being a party to a suit does not necessarily 
posse^ “litigation capacity” {soshd-mryoku)-~'<^t is, capacity to 
conduct a lawsuit himself or to have it conducted by Wl^er— - 
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for it is provided that whether a party has litigation capacity or 
not is , determined in ' accordance with the,.^ provisions . of the 
Civil Cdde (Art. 43). Thus, it may be safely held that litiga- 
tion capacity is possessed only by a person who possesses full 
capacity for action under the Civil Code. In Japanese law, it 
is a principle that a civil action should be conducted by the 
parties themselves (instead of by advocates, as in some coun- 
tries) : but when another person is caused to conduct a suit (as 
indeed in the great majority of cases), it must always be com 
ducted by a professional advocate {bengosht) except in regard 
to a matter which comes under the jurisdiction of a Local Court 
(Art. 63 ct seqi). The costs of a suit arc, as a rule, to be borne 
by the party defeated (Art. 72 ct seqi), but lawyers’ fees are not 
allowed. 

SECTION 3. 

Procedure. , 

Procedure {soslto-tclsianki) means procedure through 
.which an authoritative declaration of a Courtis pronounced in 
regard to a relation of right in dispute between the parties to a 
suit. The Japanese Code of Civil Procedure acts on the princi- 
ples of (i) judgment according to free conviction, (2) non-inter- 
ference arid (3) oral proceedings, (i) According to judgment 
according to free conviction, the Court is required to render 
judgment according to its free conviction founded upon a di|e 
consideration of the allegations of tlie parties (Art. 217). • \dy 
The principle of non-interference means that the matters in the 
light of which the relation in dispute is determined are confined 
to those brought forward by the parties, and tlie. Court does 
not of its own motion interfere with mattci's other than those 
brought forward by the paities— in other words, judgment is 
rendered simply on the basis of the materials furnished by the 
parties. (3) The principle of oral, proceedings is opposed to 
the principle of documentary examination and is one accor- 
ding to which the Court examines the parties directly and 
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renders judgment according to its conviction thereby formed 
(Art. 103). It should, however/ be noted that these are the 
rules which are generally acted on in the Code, and that there 
are certain exceptions. 

Procedure may be either (i) ordinary or (2) special. 
Ordinary procedure is' procedure which is followed under ordi- 
nary circumstoces, while special procedure is procedure which 
is applicable wherb it is necessary to simplify proceedings or 
settle matters speedily. 

SUB-SECTION I. 

Ordinary Procedure. 

(i) Procedure in First Instance. 

There arc some differences between procedure in first 
instance before a Local Court and that before a District Court ; 
but we will here confine ourselves to the procedure before a 
District Court, inasmuch as the procedure before that Court 
is to be regarded as typifying the principles governing judicial 
procedure in general. 

An action (jc» or soshd) is commenced by the lodging of a 
written petition isojo) in a Court. The right to present a peti- 
tion and apply to the Court for the protection of a right is the 
right of action {soheri), A right of action need not be necessarily 
by accompanied by a material right. Even where no material 
right really exists, a person may bring an action if he believes that 
he possesses a right to be protected. Upon the institution of 
an action, the Court is placed under an obligation to adjudicate 
upon the matter and the defendant is bound to act iti response 
to the action. This state of things is known as litispendence 
{kenri-kosoku). The Japanese law of procedure acts on the 
principle that litispendence is established by service of the 
petition upon the defendant (Art. 195). 

The effects of litispendence are (i) that even if another 
action is brought in another Cdurt in regard to the same subject- 
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matter, the other party need not respond to such action (plea 
of litispendence), (2) that without the consent of the defendant, 
the plaintiff may not change his cause of action, (3) that the 
Court of the suit is confirmed and fixed once and for all, and , 
(4) that it determines the term within which the defendent may 
bring a cross action {Jiamo) (Arts. 195 and 200). Litispendence 
is terminated by (i) the withdrawal of the action, (2) the 
judgment in the case becoming irrevocable, (3) compromise, (4) 
waiver, (5) acknowledgment, etc. 

Petitions must be drawn up in conformity with certain 
formalities (Art. 190). When a petition is lacking in the 
conditions legally required, it does not take the effect of an 
action ; but, in a Local Court, an action may be brought 
orally as well as in writing (Art. 374). As to preparatoiy 
documents or pleadings (Art. 104 et seq>^, even if the plaintiff 
fails to present them, it does not constitute a deficiency in the 
conditions for a petition ; but such failure is attended with the 
undesirable result that a delay is caused in the progress of the 
suit and the plaintiff must bear the costs of the suit resulting 
therefrom. The same applies to an answer in writing which the 
defendant is bound to present upon service of the petition of the 
plaintiff upon him (Art. 199). The Court fixes a time for 
hearing, which must be at least twenty days after the service 
of the petition upon the defendant (Art. 194) and summons the 
parties. In Japanese law, oral proceedings are not divided into 
several distinct stages ; but the parties may, at any time, during 
the whole coui-se of the oral proceedings, present any means 
of attack or of defence (Art. 209), the only exception to this 
rule being in regard to pleas in abatement, which must (if at all) 
be advanced within a fixed period (Art. 206). The Court is 
bound to use every care to facilitate the progress and conclusion * 
of suits, and, in case of need, it may combine two or more suits 
(Art. 120), divide a suit (Art. 118) or limit the oral proceedings 
to part of them in case several independent means of attack or 
of defence have been brought forward (Art. 1 19)- 
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.Pending a suit, the parties have a right to dispose of such 
suit. Thus, the plaintiff may withdraw the suit or waive his 
claim, and the defendant may acknowledge the claim, of the 
plaintiff, while the parties may settle the dispute by comprofluise. 

The withdrawal of a suit must not be confounded with the 
waiver of the claim involved, for the former merely means the 
waiver on the part of the plaintiff of the right to obtain judgment 
fbl* which he has brOught the action, while the latter means the 
waiver of a material right itself. Nor should acknowledgment 
by the defendant be confounded with a confession in Court 
{shibanjd no jihahi). A confession is nothing more than an 
espression of infentiori declaring the allegation of the adversary 
a® to fects to be true, but acknowledgment means entirely to 
admit the claim advanced by the adversary. 

When the defendant disputes the claim of the plaintiff, the 
Court must institute examination into the matter. In such a 
case, each party may present various means of proof in support 
of his allegations, and the Court gathers . evidence out of such 
proof. The means of proof which are legally recognized are ( i ) 
the testimony of witnesses, (2) expert evidence, (3) evidence by 
inspection, (4) documentary evidence and (5) examination of 
the parties in person. 

The Court renders judgment after taking into mature 
consideration the applications of the parties, the means of attack 
and of defence furnished by them, and, more especially, the 
result of its examination of evidence. Judgments {saiban) are 
of three kinds, namely, (i) decisions, (2) rulings and (3) orders. 
A decision {hanketsii) is an expression of intention by wMch 
the Court declares, on the basis of the oral proceedings, the 
admissibility or inadmissibility of the contentions under the 
* substantive and adjective laws. A ruling {kettei) is a declaration 
of the Court other than a decision. An order {ineinei^ is a 
declaration of a presiding judge or a commissioned judge or a 
requisitioned judge in regard to the conduct of a suit. A 
decision which is rendered in regairi to the whole or a part of 



THE CODH of civil PROCEDURE. 381 

the claim, and which terminates the case wholly or in so far as 
the part adjudicated upon Ls concerned, is a final decision 
{shukyokn-hanketsii), while a decision which is rendered upon a 
point in dispute as a preliminaiy to a final judgment is called an 
interlocutory decision {chukan-hanketsu). 

When either party does not appear at the time fixed for 
hearing, a judgment is rendered in default on the application 
of the adversary who has appeared (Art. 246 el seg.). Against 
a judgment by default, however, a protest may be entered upon 
certain conditions (Art. 255 et seq.). 

(2) Procedure in Appeal Instance^ 

A party who is dissatisfied with a judgment rendered by a 
Court of first instance has an absolute right of appeal to a 
superior Court. A system of appeal is recognized partly in the 
interest of the parties and partly for the purpose of ensuring 
uniformity in judgments ; but appeal can be made only up to 
third instance (except in case of complaint, which is a kind of 
appeal, as will be explained later on), as it would be idle to 
permit appeals from judgment ad mfinitwn. 

One point which should be specially mentioned in this 
connection is that, in the case of civil action, appeal is never 
made by the State, inasmuch as such an action is attended to for 
the protection of private rights, and so long as the parties 
themselves are satisfied, it is not the business of the State to 
prolong the dispute. 

Appeals (Jo so) are classified into ( i ) appeals in first instance 
(kdso), (2) appeals in second instance (jdkoku) and (3) com- 
plaints (kokoku). Appeal in first instance and appeal in second 
insfeince are both methods by which dissatisfaction is expressed 
in rdgard to a final decision, while complaint is appeal againrt a 
ruling or order, which can be made only in certain specified 
cases. 

I. Appeal in first instance (koso ), — This appeal is made by 
one of the parties who is dissatisfied, in point of law and/or in 
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point of fact, with a judgment in first instance which has not yet 
become irrevocable, by lodging a notice of appeal to the Com t 
of appeal within a peremptory term of one month from the service 
of the judgment attacked (Arts. 400 and 401). When an 
appeal is lodged, it has (i) the effect of transferring the case 
from one instance to another and (2) the effect of preventing the 
judgment in first instance from becoming irrevocable. 

It is not the function of the Court of appeal to criticize 
the propriety or impropriety of the judgment, rendered in 
first instance, but it is required to try the case anew. The 
parties may therefore freely advance means of attack or of 
defence which have not been advanced in first instance, and 
make statements which have not been made or even those which 
they have positively refused to make. But the action being the 
same in both instances, proceedings taken in first instance do not 
entirely lose their effect in second instance ; and, moreover, the 
proceedings and decision in second instance are limited to that 
part of the first judgment as to which dissatisfaction has been 
expressed (Arts. 411-418). 

A point which is worthy of special notice here is that a 
Court of appeal cannot alter the first judgment to the disadvan- 
tage of the appellant (Art. 425), as, otherwise, appeal would be 
a very idsky undertaking to venture upon, and the arrangement 
which really has been made for the protection of the parties 
might only have the result of frightening them from having 
recourse to it. 

Appeal in second instance {fokoku ). — An appeal in second 
instance is made by a party contending that the decision in 
second instance is in violation of the law, by lodging a notice of 
appeal to the Supreme Court within a term of one' month from 
the service of the judgment attacked (Arts. 434-438). Like 
appeal in first instance, appeal in second instance has also the 
effect of ti*ansferring the case from one instance to another and 
also of preventing the judgment attacked from becoming 
irrevocable ; but the Court of third instance confines itself to the 
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•points of law in dispute, while, as to facts, it bases its judgment 
on those facts upon which the decision in second instance has 
been based (Art. 446). 

As a consequence of the Court of appeal in second instance 
(that is, the Court of third instance) not concerning itself with 
the examination of the facts, if the appeal in second instance is 
found to be well grounded, the judgment attacked is annulled 
and the case is either referred back to the Court of second 
instance or referred to another Court of equal rank (Art. 448) ; 
but in case the examination of facts is no longer needed, the 
Court of third instance (that is, the Supreme Court) at once 
renders judgment in the place of the judgment .attacked (Art. 

451)- 

To the procedure in third instance, the provisions relating 
to the procedure in first instance before the District Court, and 
part of the provisions relating to the procedure before the Court 
of Appeal, apply mutatis mutandis (Arts. 444 and 454)* 

3. Complaint {kdkokn ). — Complaint may be made against 
a judgment rendered without preliminary oral proceedings and 
by which a motion relating to procedure has been dismissed, or 
against certain other judgments specified in the law (Art. 455). 

Complaint comes under the jurisdiction of a Court next 
superior in order of instance to that Court by which the judg- 
ment attacked has been rendered ; and it is made by lodging a 
notice of complaint with the Court by which the judgment 
attacked was rendered, or to which the presiding judge by 
whom the said judgment was rendered belongs (Ai*ts. 456 and 
45 y). But in case of urgency, complaint may be made at once 
to the Court of Complaint (Art. 461). In some cases, com- 
plaint may also be raised by a person other than the parties to 
the action. 

Complaint has the effect of transferring the matter from one 
instance to another ; but as a rule it has not the effect of staying 
the. carrying out of the judgment attacked (Art. 460). When 
the Court, or the presiding, judge, whose judgment is attacked. 
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finds the complaint to be well founded, it or he may rectify the 
:points complained of (Art; 459). 

If there is a further ground of complaint in a judgment 
rendered by the Court of complaint, another complaint may be 
made to a superior Court and so on until there is no other 
^superior Court, There is no fixed term for ordinary complaint ; 
hut what is called “ immediate’ complaint " {sokufi kokoku) must 
he made, if at all,, within a peremptory term of seven days eithcr 
frora the service of the judgment or from the pronouncement of 
the judgment (as the case may be) (Art 466), 

T , 3. Renewal of Procedure {saishin). 

A decision becomes irrevocable as soon as the term for 
appeal expires without any appeal having been made. But 
seeing that it would be hard upon the person really entitled to 
the right in dispute to leave him without any remedy, because 
judgment has become irrevocable, even when there is a serious 
objection to the said judgment cither in point of law oi* in point 
of iact, arrangements arc made, by which, in certain specified 
cases, a party is enabled to apply for the opening of fresh pro- 
ceedings and the passing of a fresh decision even after judgment 
has become irrevocable. This is What is called '' renewal of 
procedure ” (sah/dn). 

Renewal of procedure is obtained either by an action for 
revivor {genjo-kimifiku no so) or by an action for nullity {torike- 
s/u no so). An action for nullity is brought against a judgment 
wliich had something illegal about its proceedings (Art. 46S) ; 
while an action for revivor is brought against a judgment, where 
there was something unlawful about the material facts on which 
it was based (Art. 469). 

An action for renewal of procedure belongs exclusively 
to the jurisdiction of the Court by which the judgment attacked 
was lendered (Art, 4/2). This is one of the points in respect to 
which an action for renewal of procedure differs from ■ ah 
appeal, , \ 
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An action for renewal of procedure is also brought by 
lodging a petition with the competent Court (Art. 475). 

By renewal of procedure, however, the whole case is not 
tried anew ; but in the same way as in appeal instance, the Court 
con6nes [itself to the examination of that part of the action in 
regard to which the previous judgment is attacked. Renewed 
procedure is to be conducted in accordance with the provisions 
governing the procedure -in the Court before which the achon 
is brought (Art. 473)- , . ^ 

SUB-SECTION 2. 

Special Procedure. 

(i) Summary Fyocedure, 

“ Summary procedure ” (tokusoku Utsuat(ki) is a procedure 
by which a creditor claiming the payment of a fixed sum of 
money or the rendering of a fixed quantity of other fungibles or 
negotiable instruments is enabled to procure the execution of 
his obligation (claim) more simply than in the way of ordinary 
procedure. In the case of an obligation of this nature, there is 
usually no dispute between the parties on. the head of the rela- 
tion of right involved ; and so it would mean a mere waste of 
time and money to no good purpose to insist on the claimant’s 
going through ordinary procedure. In such a case, therefore, 
the crechtor is enabled to apply, by a simpler process, for the 
issue of a conditional order for payment against the debtor. 

An order for payment (shiharai-iueiret) is an order to the 
debtor to satisfy the creditor as to his claim and the costs, or 
raise objection to such order within a specified term, if he does 
not recognize such claim (Art. , 

A motion for the issue of an prder for payment may be 
brought either in writing or orally. The procedure comes 
under the exclusive jurisdiction of the Local Court in which the 
general forum would be established for the given action if 
brought in the way of ordinary procedure, no regard being paid 
to the question of material jurisdiction (Art. 383). 
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If no objection is raised to an order for payment, the Court, 
upon the expiration of the term specified therein, and on the 
motion of the creditor, declares the . order to be provisionally 
executory (Art. 393). Such order for provisional execution is 
treated in the same light as a judgment by default which has 
been declared to be provisionally executory, and so protest may 
be entered against such order in accordance with the provisions 
governirig judgments by default (Art. 394). 

(2) Suiis on Documents and Suits ow Bills - of Exchange 
or promissory Notes. 

If in regard to a claim, which has for its subject the payment 
of a fixed sum of money or the rendering of a fixed quantity of 
other fungibles or negotiable instruments, the creditor is in pos- 
session of documents by which he can prove all facts necessary 
for establishing such claitn, it may, in.most.cases, be. safely pre- 
sumed that the claimant is indeed th6 person entitled, and in 
such a case, therefore, it is essential for the protection of.private 
rights to facilitate the exercise of his right by enabling the plain- 
tiff to aSsert his claim by. a simpler process, and settling the 
cause more promptly than usual,. Suits on documents {shosho 
sosho) and suits on bills .of exchange or promissory notes {kaivase 
sosho) are arrangements founded on this consideration. 

With this object in view, the means of proof in the case of 
sucb suits are limited to documents only — that is, both the 
plaintiff’'^ and the defendant are allowed to assert or deny the 
existence df the alleged right only by means of document? 
(Art. 4^4)* 

T*he petition in sUch a suit rriust contain a declaration that 
the suit is brought in the way of a suit upon documents and 
must be accompanied by the documents.either in original or in 
copy (Art. 485). ' ^ ' V '' 

SECTION 4. . 

u--. ^ 'Nn- • ■ 

: ■ . . Execution* . . _ 

“ Execution ’• {kyosyi-shikko) includes all legalljr. prescribed 
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acts by vvhichj upon application of the party entitled, ’ the State 
enforces private rights by means of public force. 

SUB-SECTfpN I. , ; 

Organs FOR Execution. 

Matters relating to execution . fall, as a rule, under the 
jurisdiction of the Local Court having jurisdiction over the 
place where an act of execution is to be done, such act of exe- 
cution being effected by a bailiff. Bailiffs {shittatsuri) are 
officers' attached to a Local Court, whose duty it is to serve 
documents and carry judgments into execution. When a credi- 
tor delivers ah exemplification {seillon) of an executable instru- 
ment to a bailiff and instructs him to execute the same, such 
officer is both bound, and entitled, to effect the desired execu- 
tion. (Art. 543// se^. and Art. 533 etseq.) 

SUB-SECTION 2. 

Conditions of Execution. 

,, The conditions for execution are of two Glasses, namely, 

(i)' material and (2) formal. 

I. Material condition (title of obligation)^'rd{x\. Order' to 
effect execution, it is first of all necessary that' there* should exist 
a title of obligation {sainm meigi)'wh\cYi warrants Such a cbursei 
A title of obligation is the fundamentarcohditidn.for exebution 
and the document must" specify thd class, the limits, and the 
date of performance of the obligation in regard to wKidh execu- 
tion is to be made. Titles of obligation are (inter aliti) : 

(1) Final judgments which' have become final and conclu- 

sive (Art. 497) ; 

(2) Final judgments which have not become final and con- 

clusiye but ■which have been declared to be' f)rovision- 
, ally executory (do,)'; '. ' • 

(3) Judgments of execution granted ' ^ judgments ' of 

foreign Courts (Art; 514) ; ‘ ‘ 
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(4) Juidgriien-ts of execution pronounced re arbitration 

awards (Ait. 802) ; 

(5) Judgments which can only be attacked by complaint 

{kokohi) (Art. 559) ; 

(6) Executory orders— that is> orders for payment which 

are issued by the Local Court in accordance with the 
provisions governing summary procedure (do.) ; 

(7) Compromises concluded, after actions have been insti- 
tuted, before the Court of the suit or a Corriniissioned 
or a Requisitioned Judge (do.) ; 

(8) Compromises concluded before the competent I^ocal 

Cdiirt tvithout bringing any action (do.) ; 

(9) Docuniente drawn up by notaries wltWn the limits of 
their authority and in the prescribed form ; provided 
that they relate to claims having for their object the 
payment of a fixed sura, or the rendering of a fixed 
quantity of other fungibles or documentary securities, 
and contain a clause to the effect that they are im- 
mediately executory. 

II. Formal condition {execution danse), — In order to effect 
execution, it is further necessary to obtain the grant of an “ cxecu^ 
Hon chuse ” (s/iiMdd?M ) — an instrument which proves the fact 
of the existence of an obligatory title, and wliich is drawn up 
(in case the title of obligation is founded on a judgment) by a 
Court Clerk and affixed at the end of an exemplification of the 
judgment, or (in case the title is founded on a notarial deed) by 
a notary (Art. 516 se^, and also 559). 

SUB-SECTION 3. 

Carrying-out of Ej^ecution. 

When these conditions — mateiial and formal -^m-e fulfilled, 
things are ripe for execution. As wd have already seen, execu- 
tion is carried out by baillffij, and the Code contains minute 
provisions in regard to the manner, jn which it is to be effected. 
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I. Seizure, auction' sale and delivery , — If the debtor is pos- 
sessed of sufficient cash, when enforcing a monetary claim, it is 
seized and delivered to the creditor ; but if he has no money in 
hand, a sufficient quantity of movables or immovables are seized 
and sold at public auction, the proceeds being delivered to the 
creditor. Seizure may be effected even in regard to obligations 
which exist in favour of the debtor. Execution, however, may 
not take place if no surplus can be expected, the costs of execu- 
tion being deducted from the sum to be realized by the objects 
to be seized. Nor may the following things be seized : — 

1. Wearing apparel, bedding, and household and kitchen 

utensils, in so far as such objects are indispensable to 
the debtor and his family ; 

2. Victuals and fuel necessary for the space of one month 

for the debtor and his family ; 

3. In the case of artists, artisans and workmen, as well as 

in that of mid wives, the objects indispensable for the 
exercise of their calling ; 

4. In the case of agriculturists, the implements, cattle, and 

manure indispensable for carrying on their husbandry, 
as well as the agricultural produce indispensable 
for carrying on their husbandry until the next 
harvest ; 

5 . In the case of civil, military, and naval officials, officials 

of Shinto shrines, Buddhist priests, teachers in public 
or private educational institutions, advocates, notaries, 
and doctors, the objects indispensable for the exercise 
of their calling and also adequate wearing apparel 

6. In the case of civil, military, and naval officials, officials 

of Shinto shrines, Buddhist priests, teachers in public 
or private educational institutions, the portion in 
money of the income derived from their employment 
or of their pension, which is legally included 
among the rights of claim not liable to seizure 
(see below), such portion being calculated according 
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to the number of days between the seizure and the 
' next pay day of the salary or pension ; ■ , . 

7. In the case of an apothecary, utensils, vessels, an 4 drugs 

; indispensable for the preparation of medicines ; ■ 

8 . Orders and decorations; 

• 9. Legal seals and other stamps necessaiy for carrying on 

_ -a business ; . < ■, , .’O' ' ‘ 

10. Images and other objects used for the purpose of house- 

hold worship ; - , ' , , 

11, (genealogical papers , ■ - . ' - 

, ; 12., Objects relating to inventions of the debtor or of a 
- ■ niember of his: family whieh have not been made 

public, or manuscripts^. of tmpublished works of the 
debtor or of a member of his family ; 

13. Books intended for the use of the debtor or of a mem- 
ber of his family at school or college. 

With the consent of the debtor, however, even the above 
objects, with the exception of those mentioned under Nos. 3 to 
8, may be .seized. 

The following rights of claim are likewise exempt from 
seizure 

I . Legal aliment (support) ; 

2. Periodical income derived by the debtor from charitable 
foundations or by virtue of the liberality of a third 
person, in so far as the same is necessary for the 
maintenance of himself and the membei's of his 
family ; . . .. 

. 3. The pay and pension of non-commissioned pfficers and 
of soldiers and sailors, and the monies granted by 
Government for the support of their relatives surviving 
them-; . ’ ' - ■ ■ • ' . 

4. The income derived from their employment by persons 
■ : in the Army on Navy, belonging to a mobilized body 

of troops or to the crew of a - vessel of war in com- 

; ; mission ; ■ . , .it 
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5. The income derived from their employment and the 
pension of civil, military and naval officials, of officials 
of Shintd shrined, of Buddhist priests, and of teachers 
in public or private educational institutions, and 
monies granted by Government, etc. for the support 
■ of their relatives surviving them ; 

' 6. The remuneration for the work and services of artisans> 

workmen, and servants. 

if, hov/ever^ in the cases contemplated in Nos. i, 5 and 6, 
the incohae derived from employment, the pension, or the other 
teceipts, exceed fhe sum of three hundred yen for the year, one 
half of the surplus amount may be attached. 

If specific goods are the subject of a claim to be enforced, 
they are likewise sei;?:ed and delivered to the creditor, should 
they bfe found in the hands of the debtor. (Art. 564 et 
seq:) ■ ' ■ \ " 

’ 2. Compulsory' administration . — Another form' of execu- 

tion in regard to immovables is compulsory administration 
{kyosei-kivanri), the object of which is to enable the creditor to 
obtain performance out of the income arising from the immova- 
bles so managed. Art. 640 provides that execution against im- 
movables is effected by way of (i) compalsory sale by auction 
and (2) compulsory admihistratlon, it being at the option of the 
creditor to have either of these measures taken or' to have both 
of them carried out concurrently. When the Court orders 
compulsory adhiinistration to be niade, it appoints an administrat- 
or, who has a right to enter into possession of the immovables 
and collect, in the place of the debtor,' prestations made by third 
persons in regard to the property. The chief duty of such an 
administrator is to pay the income to the creditor after deduct- 
ing therefroih taxes and other public imposts and expenses of 
management, the ownership of the immovables continuing to 
vest in the debtor all the while as a matter of course (Arts. 706- 
716). 
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SUB-SECTION 4 ^ 

Means of Insuring Execution (Provisional Seizure 
AND Provisional Disposition). 

Rights are established by means of actions and they are 
enforced by execution. There ai^e, however^ cases where it 
would be extremely difficult, if not absolutely impossible, to 
carry out execution if things were allowed to slide until ordinary 
process had been completed in due course— as — e. g, — ^in the 
case of a claim against a foreign ship on the point of setting sail 
and leaving Japanese waters. In such a case,, U creditor is, on 
certain conditions, enabled to apply for the provisional seizure 
iketri-sasimsae) of the particular property of the. debtor in 
tegard to which it is necessary for the creditor to have immedi- 
ate measures adopted. Provisional seizure can be applied for 
only in respect to a monetary claim or a claim which can be 
converted into a monetary claim. Being a preventative measure 
in its nature, provisional seizure can be effected even in respect 
of a claim the performance of which is not yet due, pi'ovided 
always that there be a good ground. In order to effect regular 
execution, however, it is of course necessary that an action 
instituted for the enforcement of the main claim should be 
brought to a successful termination. Should no such action be 
pending at the time, and none be brought after provisional 
seizure has been effected, the Court of provisional seizure 
may, on the application of the debtor, order the creditor to 
bring an action within a reasonable- term to be fixed by that 
Court. (Art. 737 ct seg.) ; 

Provisional disposition {kc\ri~shadun) is a measure by which 
the claimant is provisionally placed ijn the positiort of the person 
entitled, in order to ffisure the enforpement o/, the, right in 
dispute, when it is apprehended that the enforqernent of the said 
right may be rendered impossible, or extremely difficult, by a 
possible change in the situation, as — e. g. — when a person, who 
claims to be entitled to parental power over a certain child is 
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enabled to obtain delivery of the child temporarily, dr to stop 
another -person proceeding on a journey with the child and so 
anticipate the danger of its being kidnapped and carried out of the 
country. An application for an order for provisional disposition 
comes -under the jurisdiction of the Court having jurisdiction 
over the main case, and the procedure involved therein is 
governed (in the main) by the provisions governing provisional 
seizure. The Court selects and determines, in the exercise of 
its discretion, what dispositions are requisite in view of the 
circumstances of the case. A disposition may fake the shape 
of (i) the appointment of a sequestrator, (2) an oPder'to do, or 
fdfi'ain from doing, a certain act, (3) an order for prestation, or 
(4) a prohibition to alienate or mortgage certain immovables. 
(Art. 755 

; Both provisional seizure and provisional disposition have 
merely the effect of placing the claimant in a certain conditional 
position which protects him against some possible danger or 
mishap ; and neither of them establishes him in any right. 
Rights' can only be established in accordance with regular 
judicial ■ process. Hence the word' “provisional” {/can) by 
\lvhich these measures are qualified. 

l.~ . . 

' ■ ' ■ ' ■■ ' ■ SECTION '5. 

Public Summons Procedure. ■ 

“•Public summons procedure” {/’dji-saUw/cu-ieisus/f/a) is k' 
sort of special procedure of which the chief features are (i) the' 
issue of public summons and (2) the rendering of judgment of 
exclusion. Resort can be had to this procedure only in the 
cases specified in the law ; and its utility consists- in enabling a 
person' to extinguish, within a definite period, the possible 
claim (s) or rightfs) of some unknown party or parties in regard 
to instruments, etc,, as — e. g. — in the case of a hill of exchange 
or promissory note which has been lost or stolen. 

Public summons {/idji-milco/cn) is judicial notice directed to 
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some unknown party or parties to declare his or their claim (s) 
or right(s) against a certain person, etc. to the Court within a 
fixed .period under pain of losing such claim(sl or right (s). 
Public summons procedure comes under the jurisdiction of the 
b.ocal Court having jurisdiction over the place of performance 
specified in the instrument. An application for public summons 
may be made either orally or in writing. Public summons 
must contain ; — ’ 

1 . Designation of the applicant. ; 

2. Shmmoias to declare claims or rights by a fixed hearing 

time (between which and the day on which the 
summons is inserted in the Ojfificial Gazette or the 
Public Advertiser, a period of at least two months 
must, as a rule, lie) ; 

3. Warning that the claims or rights will be forfeited if 

they be not declared ; 

4. Designation of a hearing time. 

Public notices relative to public summons are made by 
publishing them on the notice-board of the competent Court and 
inserting them in the Official Gazette or the Public Advertiser, 
At the hbaring time when proceedings are held in regard to an 
application for judgment of exclusion (which may then be made 
by the applicant for public summons), a person who intends to 
assert a right may appear and make a statement, even though he 
has not previously declared the same. If neither party appears 
at the hearing time, the procedure stands still ; and if the 
applicant does not appear notwithstanding that some other party 
or parties have appeared, no judgment by default can be render- 
ed because no a|iplication for judgment of exclusion has yet 
been made. In either of these cases, the Court fixes a new 
hearing time on the application of the applicant (for public 
summons), provided that such application be made within six 
months from the original hearing time. 

If no declaiution of rights be made not only within the 
term specified in the summons but subsequent thereto but 
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previous to the rendering of a judgiiieht df exclusion; the Coiirt 
renders a judgment of exclusion {fokeii haiiketsiC) on application 
and confirms the relation of right once for all. A judgment of 
exclusion declares the instrument to be invalid (in case the 
public suifemons concerns an instrument), but the applicant is 
entitled, as regards the person(s) bound under the instrument, to 
the rights specified therein (in his favour). No recourse is 
permitted against a judgment of exclusion ; but in the following 
cases it may be attacked by an action brought against the 
applicant in the District Court having jurisdiction ov^ the place 
of the Court of the summons : — 

1. If the case was not one legally admitting of public 

summons procedure ; 

2. If no public notice of the summons has been made or 

the public notices have not been made in a manner 
required by the law ; 

3. If the term of public summons has not been observed ; 

4. If the adjudicating judge was excluded by operation of 

law from exercising judicial functions ; 

5. If, notwithstanding that a claim or right has been 

declared, such declaration has not been duly con- 
sidered ; 

6. If conditions exist which would justify ah action for 

revivor on the ground of the Judge having participat- 
ed in the proceedings notwithstanding his having 
committed a criminal offence in violation of his official 
duties in connection with the action, etc. (Art, 764 
et seq^ 

SECTION 6. 

Arbitkation. 

“ Arbitration procedure ” {chusai-ietsii^nkT) is a process 
by which a dispute in regard to a property right is referred, by 
the mutual agreement of the contending parties, to the decision 
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.'of a third person or third persons, (arbitrators : chusai-nin). 
^Though the decision or award {chusai handan) rendered by. the 
'arbitrator(s) is not necessarily an application of the 13,-^, it has 
yet the same effect as a final and conclusive judgment of a Court. 

Disputes which can be referred to arbitration arqjjiimited to 
.matters (i) which come under the jurisdiction of courts 
(and so criminal cases admit of no arbitration) and (2) regarding 
which the parties are .pernntted to conclude compromises (and 
so disputes relating to rights such as those under the -family law 
cannot be^ settled by arbitration). On the fulfilment of these 
conditions, a dispute can be .referred to arbitration npt only 
when it is actually pending but also when it is apprehended that 
ih may arise in future. An agreenrent to refer a future 
controversy to arbitration, however,; has no effect unless it 
relates to a determinate relation of right or to the controversies 
arising therefrom. 

Arbitrators’ are entitled ( i ) to examine witnesses and expert 
witnesses who appear voluntarily, and (2) to continue the 
procedure and render an award even where either party asserts 
that the case does not legally admit of arbitration procedure, 
that no valid agreement to refer exists, that the agreement to 
refer which does exist does not relate to the controversy to be 
decided, or that they (the arbitrators) have no power to exercise 
-their functions as such. Arbitrators may also be refused for 
causes similar to those for which a judge may be refused and 
also for certain other causes. 

Unless otherwise provided, an award is to be decided upon 
by a majority vote in case there are several arbitrators. An 
award must contain the date of making and be signed and 
sealed by the arbitrators ; and an exemplification thereof, also 
signed and sealed by the arbitrators, is to be served on each 
of the parties ; while the original is required to be deposited at 
the Clerks’ Office of the competent Court with the documents 
of service annexed. . 

An award duly rendered by arbitrators has the same effect 


t 
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as a final and conclusive judgment of a Court, and" settles the 
relation in dispute once and for all so” far aS the parties ar^ 
Concerned.; but' it 'can be enforced by execution only when 
backed up by ai judgmeilt of execution. No judgment 'pf 
execution can be ! rendered if there exists a ground on which 
, application can be made for the anhulment of the award. An 
action for the annulment of an award’ can be brought only for 
certain specified reasons, such action, as also an action for the 
appointment or refusal of arbitrators,, an action for judgment of 
execution and so on; coming under the I^^ocal or District Court 
designated in the agreement to refer,’ or, in, the absence of any 
such designation, .the Local .or ..District Court which would be 
competent if the claim were judicially asserted in a Court instead 
of being referred to arbitration. ' • ; 

As to whether the Court may dismiss the case if cither 
parly brings an action in a Court after an agreement- to refer has 
been entered into in regard .to a particular relation of right, this 
question has been answered, in the ,, affirmative by the Japanese 
Supreme Court. {Art, et seq.) _ 


CHAPTER 9: ■ 

■ ■ ' ■ ' . ' ^ j 

- ■ THE CODE OF CRIMINAL PROCEDURE ’ ’ ; ■ 
{Keifi Sos/io B5\ 

, The Code of Criminal Procedure is a formal public law 
containing provisions with which the Judges, Public Procurators, 
persons accused, etc. must 'comply in regardito any dispute about 
the' application of law, -when the State enforces, or tries to 
. enforce, its penal power against offenders — real or alleged — 
.under the Code. .As the Code of Civil Procedure is 

an adjective law to the Civil Code, so the Code of Criminal 
. Procedure is an adjective law to the Criminal Code, This is 
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why, in the Lofti) of the Constitution of the Courts of Jits lice, 'the 
constitution of the Civil Coufts are provided side by side with 
those of the Criminal Courts. The chief points on which the 
Code of Criminal Procedure differs from the Code of CiviJ Pro- 
cedure is, that actions in the former have for their object the 
enforcement, under public law, of the penal power of the State, 
and the parties to them therefore, as a rule, are not permitted 
to alter the rights and duties involved ; while actions in the 
latter have for their object the claiming of redress under private 
law agabst eneroachers upon private rights, and the parties are, 
theitfore, as a rule, permitted to modify their rights and duties. 
One, in short, is a compulsory law, while the other is an optional 
law. 

Owing to this difference in the object with which actions 
are brought notwithstanding that the two codes of procedure 
are of the same legal nature, there are many differences in their 
prov^ions as to the commencement, progress and termination 
Of actions, the principal of which we Will briefly explain in due 
sequence. 

SECTION I. 

Jurisdiction of the Criminal Courts. 

Like the jurisdiction of Civil Courts, the jurisdiction of the 
Criminal Courts may also be generally classified into (i) material 
jurisdiction and (2) territorial jurisdiction. Material jurisdiction 
is the competency of the Courts which is determined by the 
classes of offences, the degree of gravity of penalties to be im- 
posed, the social status of offenders, the object of offences, etc.. 
While territorial jurisdiction is the competency of the Courts 
which is d^ermined by the territorial limits of the districts within 
which they exercise jurisdiction. When there is a conflict in 
point of material jurisdiction— as when an action is to be brought 
agaih^ the same individual relative to several offences over 
wMch several Courts have jurisdiction — the highest of all the 
Comts concerned is to adjudicate on all the offences, together. 
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When, again, there is a conflict in point of territorial jurisdiction 
— as when several Courts have jurisdiction over one and the 
same criminal case — the one among them that first commenced 
preliminary examination or public trial is competent. (Arts. 
25, 27 and 28.) 


SECTIOISI 2. 

Exclusion, Refusal and Excuse of Officers of 
THE Courts. 

Like the Code of Ciml Procedure, the Code also contains 
provisions according to which a judge or a court clerk is ex- 
cluded by operation of law from exercising his functions as 
such or may be refused. When a judge (or a court clerk) is in 
a certain relation with regard to the case in hand — as, for ex- 
ample, when he himself is the injured party, when he or his 
wife is related by blood or marriage to the accused, to the 
injured party or to the wife or husband of such person, etc,, etc. 
— such judge (or court clerk) is, by operation of law, excluded 
from the exercise of his functions. ■ A judge (or a court clerk) 
may be refused either by the Public Procurator or any other 
person interested on the same grounds as those on which a civil 
judge may be refused, 

When a judge (or a court clerk) himself recogruzes that 
there exists a cause for exclusion, or that his participation in the 
case would be prejudicial to impartiality of judgment, he may 
excuse {kwaihi) himself from the exercise of his functions by 
declaring the fact to the Court competent to decide a motion for 
refusal. (Arts. 40-45.) 

SECTION 3. 

Inquiry into Offences. 

» 

When a Public Procurator obtains knowledge of an offence 
having been committed, by complaint, by accusation, by 
flagrancy or by any other cause, or considers that an offence 
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lai-be©n committed, before hefjprobeeds to' bring public action- 
itri^ becessaryf -for him to ‘inquire as. jio whether there are facfe 
suffldent to warrant such A course—that is to say, whether the 
persbn’ suspected *is really the^ offender,- whether the ac|: con- 
stitutes an offence, whether it constitutes a case, coming under 
the competency of an ordinary Court, etc The Code, therefore, 
invests Public Procurators With power freely to make inquiry 
into these matter^ (that is, power of inquiry and. investigation'. 
The Chief of the Metropolitan Police Board and prefectural 
^ovqrnors are, a? ofpcefs of judicial police {shiho-keisatsukivafi) , 
each "within h,is own district^ "posses.sed of the same power as 
the Public Procurator, of the District Court in regard to criminal 
inquiry and investigation.’ (j) Chief itispectors of police, inspec- 
tors and assistant inspectors, (2 )‘ officers and. non-comniissibned 
officers of gcn’dannerie, (3). governors of islands, (4 headmen 
of districts {guncho), ( 5 ) foi:e- try 'officers^' ^(6 mayors ‘of ' cities' 
and headinen of towns q'nd yillages and '(7) '•‘shipmasters may" 
‘exercise p iwer of crioiinal inquiry arid'ihvestigition aS' a'^ist^nts ' 
tp Public Procurators. , (A^ts. 46-48.) / V '. ! 

-^UP-SItCTlON I.' \ 

Complaint and Accusation, '. ■ ' . 

, ,0 .Complaint (kpknsu) information against an offender 
r^hich is g^iyen;by the injured party, himself to. the Public 
Procura^tor , or the officer of judicial police at . the. place where^ 

wherp the offender; resides;* 
while accusation \kokiihaisit) is information which .a person 
(other than the injured party) gives, as regards the facts (real or 
supposed) of an offence which he khdws or considers to have 
been committed, to the Public ]f*rocurator or the officer of 
judicial police at the place wherai the offence was committed or 
WhSrW'the olMddr -resides; Both complaint arid accusation are (as 
hi*#ule') tcfbe ihEtdetH writing.si'gned hndisealed by the complairiant 
dri&bCriSer ari 4 te 6 ffipawedby prodfs.> -They may also be made' 
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verbally, in which case the officer who receives such communi- 
cation must draw up a protocol in writing and have it signed 
and sealed by the complainant or the accuser (as the case may 
be}* ; In case complaint or accusation has been nva.de m had 
faith^ the complainant or accuser is liable to punishment for 
false accusation, if, the person against whom such complaint or 
accusation has been made, having been either acc|uitted or 
found not guilty, brings an action for false accusation agains^, 
him. .Even when complaint or accusation has been made in good, 
faith, the complainant or accuser cannot evade civil responsibi- 
lity for damages if he has been in grave error. (Arts. 13, 14 
and 49-55.) 

' . SUB-SECTION 2. 

Flagrant Offences and Quasi-flagrant 
Offences. 

A flagrant offence {genko-hau) is one which is discovered , 
afthe moment of committal or immediately after (Art. ,56) ;. 
while a quasi-flagrant offence {jiin-genkdhan) is (i) where an 
individual is pursued as offender by the cries of one or more 
persons, (2) where an individual is found possessed of dangerous 
weapons, stolen goods, etc., or bears upon his person or dress 
clear traces front whicK' if may be presumed that he is the 
offender, or (3) where the head of a house requires the assis- 
tance of an ojfficial in order to inspect the proofs of an offence ' 
committed in that house or in order to arrest the supposed^ 
offender (Art. 57). 

Provisions relative to flagrant offences have bcch specially 
inserted in the Code in order to provide against the escape of 
the offender or the destruction of proofs for want of adopting 
prompt measures. So, an officer of judicial police, police ' 
constable, gendarme, or any other person may, without waiting 
for a warrant, arrest the offender (real or supposed)- in any of 
such cases (Art. 58 and 60). ' ’ 
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SUB-SECTION 3 . 

, Criminal Prosecution. - ' 

When inquiry in a criminal case has been completed and 
it is found that there are sufficient proofs of the fact of an offence 
having been committed, the matter is referred to an examining 
judge ijiige d' instruction : yoshin kmiji) for preliminary ex- 
amination, or (in certain cases) at once to the Court of public 
trieil. This procedure is known as prosecution {kiso). • In 
Japan, \\hether a prosecution shall be instituted or not is left to 
the discretion of the Public Procurator ; the principle acted on 
is that in case he is satisfied that an offence has been committed 
the Public Procurator is always bound to commence prosecu- 
tion without any regard to his personal views as to the ex- 
pediency or [inexpediency of such a course and to the circum- 
stances of the case, however extenuating they may be, (Arts, 
62-66, 212, 235 and 236.) It may be added, however, that a 
case may be quashed by direct order of the Minister of Justice 
if he likes to interfere. 


SECTION 4. 

Preliminary Examination. 

Preliminary examination {yoshin) is part of the inquiry into 
the facts of an offence which is inaugurated by the institution of 
public action ; it is a three-phased proceeding in which (i) the 
prosecutor (the Public Procurator), (2) the accused atid (3) the 
Court take part. Preliminary examination has for its object to 
make preparatory examination in so far as is necessary for 
determining whether the case should be referred to public trial 
or the accused be acquitted and the proceedings against him 
terminated. In order to attain this object in view, the ex- 
amining Judge may do almost all acts of inquiry, searc hin g for 
and seizing articles, arresting and detaining the accused, ex- 
amfeiing witnesses and expert witnesses and the accused, 
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availing himself of documentary evidence, making inspection on 
the spot, etc, In regard to these inquiries, the Code acts on 
the principle of ” free conviction,” that is to say, whether the 
accused be found guilty or not is to be determined by the 
examining Judge according to his conviction on the basis of the 
facts gathered from all directions (Art. 90) . But the examin- 
ing Judge is not allowed to acton the said principle of free 
conviction ” to such inordinate length as to outstrip the bounds 
as specified by the Public Procurator as regards the accused 
and his alleged criminal act. This is the result naturally following 
from the fact that in Japanese law, the principle of impeachment 
{dangai ) — that is, the principle according to which judgment 
can only be passed in regard to an action brought by the 
prosecutor — is acted on instead of the principle of inquisition 
{ky uin oil)— ihdX is, the principle according to which the judge is 
permitted freely to make criminal inquiry of his own motion 
and without any action being bronght before him (Arts. 67 
and 184). 


SUB-SECTION I. 

Warrants of Summons, Warrants of Production 
AND Warrants of Detention. 

A warrant of summons {shokanjo) is a warrant which the 
examining Judge, when he entertains a case at the instance of 
the Public Procurator, issues against the accused requiring him 
to appear in Court, A warrant of production {koinjo) is a 
warrant which is issued in order to have the accused taken to 
Court (i) when the accused does not appear at the appointed 
time, in spite ot a summons having been served on him, (2) when 
he has no fixed residence, (3) when fears are entertained that he 
may take flight or may destroy proofs against him, or (4) when, 
the accused having been guilty of a non-consummated offence 
or made a threat, it is feared that he may tiy to consummate 
the offence or carry his threat into execution, A warrant of 
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detention ijwrytjd) is a warrant which is issued in order to' 
detain the accused in Court (i) when on ' examination if is 
found that he lias committed an offence punishable by 
fmpri'sonment or a heavier penalty, or (2) when the accused 
fias taken flight (Arts. 69, 71, 72.) Every warrant must 
state the charge ’ against, and the narne, ptofession and 
residence of, the persbn against whom It is' issued, and the date 
of issue, and must be signed and sealed by the Judge and* 
Court Clerk, a summons being seived by a bailiff on the 
accused, while a warrant of produfction and a warrant of de- 
tention are carried into execution by a constable or gendarme 
(Aft. 76). 

• ■ ■ ' SUB-SECTION 2. 

j ' Examination of the Accused. 

‘Examination of the accused is a method of taking evidence 
and has for its object to cause the accused freely to make state- 
ments favourable or unfavourable to himself in regard to the 
charge brought against him, so that the examining Judge may 
form a definite conviction iii favour of or against the ac- 
cused. In former days' when actions were conducted on the 
principle of inquisition, the confession (of guilt) of the accused 
was considered as having the effect ' of nullifying all other evi- 
dence ; but nothing can be more absurd than such a practice. 
From a technical point of view, statements unfavourable (that is, 
a confession of guilt) and statements favourable to the same are 
alike statements of the accused ; and if the accused was to be 
found guilty on the basis merely of liis confession, it would be 
productive of lamentable results— nay, under such a system, 
there would be no call for a law of procedure. It is for 41113 
feason tliat the Code provides first in Art. 94 that the examin- 
ing Judge shall not, in order to obtain a confession of guilt from 
the accused',^ use menaces or felse allegations and further in Ail:,' 
198 that- after the investigation of each piece of evidence, th^ 
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Presiding Judge shall ask the accused whether he has any 
opinion to offer thereon land further tell him that he may pro- 
duce any evidence that may tend to benefit him — provisions 
which expressly declare that statements of the accused Which 
are favourable to himself are also of value under 'the law of prp-r 
cedure (Arts. 93-101 and 198). 

SUB-SECTION 3. 

Examination of Witnesses. ■ .. 

In order to ascertain the facts of an offence, the Court may 
sunlmon for examination persons other than the accused who 
have, or are supposed to Imve, been witnesses of the facts in 
question. Such persons arc called witnessses {sjid-nin). Persons 
other than the accused who are summoned as witnesses 
must, unless prevented from so doing by sickness or 
some other legitimate hindrance, appear at the appointed 
place at the appointed time and “speak the truth con- 
scientiously, concealing nothing and adding nothing what- 
ever ” — as the words in which they are first required to 
swear go, a witness who fails to perform this legal duty being 
liable to a fine or detention. But ( i ) the civil prosecutor, (2) 
relations by blood or marriage of the civil prosecutor or the 
accused, (3) guardian or ward of the civil prosecutor .or the 
accused, (4) seiwants or employees of, and persons residing in 
the same house with, the civil prosecutor or the accused, (5) 
minors under sixteen years of age, (6) persons who do not 
possess full intellectual faculties, (7) deaf mutes, etc. arc dis- 
qualified for witnesses. Public officials, or persons who were 
public- officials, may refuse testimony, on proving the circum- 
stance, with regard to facts about which they are or were under 
official obligation to preserve secrecy ; and doctors, apothecaries, 
midwives, advocates, notaries, priests, etc., with regard to facts 
which have come to their knowledge in connection with their 
business and about which they are bound to preserve secrecy. 
(Arts. 115-134.) 
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SUB-SECTION 4. 

Expert Witnesses, 

An expert witness {kanteinin) is a person wjbo, by reason 
of his special scientific or business knowledge, is suranaoned to 
Court and required, under the Code of Criminal Frocedme, to 
examine, and give his opinion upon, facts connected with a 
, criminal case, for the examination of which the Court stands in 
need of the assistance of an expert. The provisions governing 
the qualification for being expert witnesses, the cases where a 
person may refuse to give expert evidence, the penalty to which 
an expert witness is liable, etc. are mainly the same as those re* 
lating to witnesses (Arts. 135-141). 

SUB-SECTION 5. 

Inspection, search and Seizure of Articles, 

I 

Inspection {kensho) is an act of a Judge which is done 
in order to ascertain by his own personal experience the exis- 
tence of facts connected with a criminal case, while search [sosakn) 
is an act done by a Judge for the purpose of discovering either 
materials . which may sei*ve as evidence of the offence or the 
offender himself (Arts. 102 — 105). Seizure {sasliiosae) goes 
further than either of the two above mentioned, for it means to 
dispossess, by positive measures, the possessor of articles which 
are conadered as calculated to prove the facts of the offence. 
But in the case of objects in possession of persons who may re- 
fuse testimony, and which concern those facts in regard to which 
they are bound to preserve secrecy, it is a matter of course that 
they cannot be seized except with their consent (Arts. 106- 
114). 

SUB-SECTION 6. 

Liberation on Bail and “ Seldfuf 

Liberation on bail {koshaku) is where, on the application 
of the accused who is under detention pending preliminary 
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examination, or of his legal representative, the examining 
Judge liberates the same for the time being in considera- 
tion of a sum of money which is furnished by the accused or his 
legal representative by way of security. Liberation on bail, 
however, does not extinguisl^i the effect of the warrant of deten- 
tion issued against the accused but simply suspends the execu- 
tion thereof for the time’ being, so the accused must appear in 
Court in answer to a summons, whenever the Court finds his 
appearance necessary : and should he fail to appear without 
good reason, not only the security money will be confiscated 
either wholly or partly but th^ decree granting temporary 
liberation will also be annulled. 

Sekifu is an arrangement which owes its origin to the 
Japanese practice in former days of committing the accused to 
the care and custody of his immedis^te neighbpurs or of the 
authorities of his village. It differs from liberation on bail in 
that neither application of the accused or his legal repre- 
sentative nor security is required therefor, but the examining 
Judge, after hearing the opinion of the Public Procurator, entrusts 
the person of the accused to the care of his relations or friends 
on requiring the latter to produce a document of guarantee to 
the effect that they will cause him to appear whenever summon- 
ed by the Court. If the accused committed into the custody 
of his relations or friends should fail to appear without good 
reason when summoned, the decree of temporary liberation will 
be annulled-. (Arts. 150-160.) 

SUB-SECTION 7. 

Closure of Preliminary Examination. 

• The closure of preliminary examination is an intermediary 
step by which it is determined whether the case should be re- 
ferred from preliminary examination — which is conducted almost 
on an inquisitorial plan-^to public trial— -which is conducted on 
the principle of impeachment pure and simple. According to 
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Japanese law, if the ’ examining Judge considers that the case 
does not borne within his jurisdiction, or that further examina- 
tion is unnecessary, he is required to transmit all the records of 
the case to the Public Procurator, requesting • his opinion as to 
the closure of preliminary examination. Whatever may be the 
opinion of the Public Procurator, however, the examining Judge 
must close the proceedings. It is provided for the protection of 
the accused that if a ruling acquitting the accused has become 
irrevocable, the Public Procurator c^n no longer prosecute him 
for the same act, and that even under another title. But should 
there be a change in the circumstances of the offence of which 
he has been accused, that is, if new proofs should transpire 
aggiinst him, he may of course be newly prosecuted on the basis 
df such pmofs, (Arts. 161-1-75.) 

SECTION -s. 

; : . ■ Public 'Trial. 

Public trial {kdJuui) is a proceeding by which the Judge, in 
regard to a case becoming pending in the Court either in con- 
seciuencc of closure of preliminary examination or of immediate 
reference, determines whether the State has power to impose a 
penalty and the extent of such power (if any). 

Japanese law acts on the principles of impeachment, public 
hearing, oral debates and direct investigation. Impeachment is, 
as already explained, an arrangement under which prosecution 
is entrusted to one office, and trial and judgment to another. 
According to the principle of oral debates, the relations involved 
in an action are orally communicated between the Court and 
the parties to the action.. ^ 

Though the Code of Criuiinal Procedure, as the Code of 
Civil Procedure {hxt. 103) does, does not expressly provide that 
it acte OB die principle of oral debates, yet that it does so may be 
^thered from the trend of the whole of- its. provisions relating to 
public trial- The Constitution (Art. 5g)-pfovi(les that trials' and 
judgments of a Court shall be held and rendered publicly ; and 
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the of Criminal Procedure also provides that the same 

principle shall be followed as a rule. The principle of direct 
investigation is one accoi'ding to which judges are, as a I'ule, not 
to be guided by the pi'otocols embodying the investigation of 
the examining Judge but by the evidence directly gathered by 
themselves in Court ; but, in practice, the Judges are guided by 
the protocols. We will now proceed to explain the matter 
under separate heads : (i) the scope of examination at public 
trial, (2) the order of examination at public trial and (3) judg- 
ment, 

SUB-SECTION I. 

Scope of Examination at Public Trial, ■ 

That the scope of examination at public trial is determined 
by the scope of the public action is a point which is provided 
in Art. 184 of the Code, in other words, the Court of public 
trial can adjudicate only on matters which have been referred 
by the Public Procurator either directly or through the examin- 
ing Judge. But in regard to accessory offences which have 
been discovered in the course of the oral proceedings, they may 
be adjudicated upon, even though no special prosecution has 
been instituted for them (Art. 184, par, 2 and Art. 185). 

SUB-SECTION 2. 

Order of Examination at Public Trial. 

First of all, the accused is to be interrogated as to his name, 
age, profession, residence and place of birth ; and this is followed 
up by the statement by the Public Procurator of the case against 
the accused as based on the ruling closing preliminary examina- 
tion or the indictment (as the case may be). After this speech 
of the Public Procurator, the Judge examines the accused as to 
the criminal act of which he stands accused. It is a rule that 
the Public Procurator's speech and the examination of the 
accused should be delivei-ed and conducted where witnesses 
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are not present (Art. 193). After the examination of the ac- 
cused, witnesses and expert witnesses are examined, protocols 
are read aloud, pieces of evidence are shown, and then the 
debates are opened by the Public Procurator, followed by the 
accused and his counsel. 

SUB-SECTION 3. 

Judgment. 

Judgment is rendered by reading aloud the formal adjudi- 
cation {shubufi) either on the day on which the debates are 
concluded or on the day set for the next hearing. The reasons 
for the judgment are sometimes read aloud along with the formal 
adjudication, but more often they are verbally summarized, the 
person condemned being enabled to apply for an exemplification 
or copy of, or an extract from, the judgment. At the same 
time, the accused is to be informed of the term within which he 
may, appeal. When a penalty is pronounced by judgment by 
default, it is necessary to declare that protest may be entered 
against it, together with the terra for such protest. In order 
that the rendering of a judgment may be valid, it is as a rule 
necessaiy (i) that the same Judges have attended the public trial 
throughout without interruption and (2) that the accused is 
alive. (Arts. 203-207.) 

SUB-SECTION 4. 

Recourse. 

Recourse {jdso) is a method by which a judgment of a 
Court (before it becomes final and conclusive) is attacked by 
any of the parties and other persons concerned who are dissatis- 
fied with it, in order to have it quashed or modified. Recourse 
may take the shape of (i) appeal in first instance, (2) appeal in 
second instance or (3) complaint. 

(i) Appeal in Fist Imtame. 

Appeal in first instance {hjso). is made against a judgment 
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in the main case^ or against a certain judgment prior to that in 
the main case (that is, judgment against an exception taken on 
the ground of incompetency of the Court or inadmissibility of 
public action), rendered in first instance by a Local Court or a 
District Court. Appeal may be made either against the whole 
of a judgment or against a portion thereof. 

The Public Procurator, or any other person concerned, 
who desires to appeal, must, within five days from the day on 
which the judgment to be attacked was rendered, present a notice 
to the Court which has rendered the judgment to be attacked. 
An appeal which has not been lodged in due time, or which is 
considered as not well founded, is to be rejected. (Arts. 250-266.) 

(2) Appeal in Second Instance, 

Appeal in second instance (Jokokn) is admissible against a 
judgment in the main case, or against a certain judgment prior 
to that in the main case (that is, a judgment against an exception 
taken on the ground of incompetency of. the Court or inadmis- 
sibility of public action), rendered in second instance by a 
District Court or an Appeal Court, always on the ground only 
that the judgment attacked is in violation of law. A judgment 
is legally considered to be in violation of law, for example, 
when the Court adjudicating was not constituted as prescribed by 
law, when a judge took part in the proceedings notwithstanding 
his being excluded by law from the exercise of his functions, 
etc,, etc. 

The Public Procurator, or any other person concerned, who 
desires to make appeal in second instance, must, within three 
days from the day on which the judgment attacked was rendert 
ed, present a notice of appeal to the Court which has rendered 
the judgment attacked. An appeal which has not been made 
in time, or which is deemed unfounded, is of course to be 
dismissed. (Arts. 267-292.) 

(3) Complaint. 

Complaint {Jcokokii) may be made only in those cases 
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where it is expressly permitted by law. It may, for example, 
be made against (i) a ruling rejecting scs unfounded a motion 
for refusal (Art. 42), (2) a ruling imposing a fine not exceeding 
40 yen or a police fine upon a witness or an expert witness on 
the ground of his refusing to be sworn or to testify (Arts. 126, 
138 and 190). 

The Public Procurator, or any other person concerned, who 
desires tO' make complaint, must, within three days from the day 
on which the judgment attacked was seiwed, lodge a notice of 
compMhl in the Court by which the judgment attacked was 
rendered. On receipt of the notice, the Court must rectify the 
points complained of, if it considers the ^coniplaint -to be well 
founded, while, if it does hot, it must, within three days, transmit 
to the Court, of complaint — that is, the .Court next superior in 
order of instance— the notice of complaint accompanied by the 
reason for which it considers it as unjustifiable. The Court of 
complaint then considers whether the complaint is admissible or 
otherwise and must reject it if it does not fulfil the conditions 
required for complaint. (Aits. 2937300.) • , 

SUB-SECTION. 5. 

Final and Conclusive Judgment. 

When a certain term of days has elapsed after.the rendering 
of a judgment in a criminal case and it has become impossjble to 
attack the same by means of appeal, etc., the judgment has then 
become final and conclusive. The effect of a judgment, having 
become final and conclusive is that, whether such judgment is 
correct or otherwise, no fresh trial and judgment can be 
riemanded for the act against the same person. . This is what is 
technically called res ajudicata {ichiji-fusairi). (Art. 6, No. 3 
and Art. 17.) 

SUB-SPXTION 6. / ■ 

Extraordinary Appeal and Renewal of Procedure. 

In case the accused /Would be inaproperly charged with 
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responsibility because of an’ error in law or an error in fact in a 
judgment which has become final and conclusive, remedy is 
afforded him by extraordinary appeal {hijo-jokoku) in the former 
case (i.e., in case there is an error in law) and by an action for 
renewal of procedure in the latter case (i.e., in case there is an 
error in fact). 

An error in law for which extraordinary appeal may be 
made is where, whether in first or second instance, judgment 
has been pronounced punishing an act which is not punishable 
by law, or a heavier penalty has been pronounced than is proper 
or legitimate (Art, 292). If such an improper judgment has 
become irrevocable, because no appeal has been lodged 
in time, the Public Procurator of the, Court which- is entitled 
to accept appeal in second instance in such case may, either 
under the instructions of the Minister of Justice or of his 
own motion, make an extraordinary app;al at any time. 
Should the Court accepting such appeal deem it well founded, 
it must quash the judgment attacked and pronounce judgment 
in the case forthwith. 

Renewal of procedure {saishin) is provided for in detail in 
Arts- 301-309 of the Code. In case an error in fact is 
discovered in regard to a final and conclusive judgment on a 
felony or misdemeanor, ag (for example) when, although the 
accused has been condemned for homicide, it is subsequently 
proved that the person supposed to have been slain is alive or 
was already dead at the time of the alleged offence, etc., 
the Public Procurator of the Court which has pronounced the 
penalty, the Public Procurator of the Court of Appeal having 
' jurisdiction over tlie Court which has pronounced the. penalty, 
the condemned, etc. may -apply for renewal of procedure by 
filing in the Court which has rendered the judgment attacked a 
petition accompanied by a copy of the judgment attacked and 
also documentary proofs. 

If the Court to which such appeal is made considers' that 
the appeal is well founded, it is to quash the judgment attacked 
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and refei* the matter to another Court of the same degree as 
that which has rendered the said judgment. 

SECTION 6. 

■Execution of Penalties. 

When a judgment of condemnation has become final and 
conclusive, the penalty must be inflicted under the instructions of 
the^ Public Procurator of the Court which has pronounced the 
said judgment or the Public Procurator of the Court designated 
and instructed by the Court of appeal in second instance. To 
this rule, however, the execution of capital punishment forms an 
exception. When a condemnation to death has become final 
and conclusive, the Public Procurator must transmit the records 
of the case to the Minister of Justice and the penalty can be en- 
forced ' only after - orders for the execution have been received 
from the Minister. (Arts. 317-320.) 


CHAPTER X. 

INTERNATIONAL PUBLIC LAW. 

SECTION I. 

* Nature of International Public Law. 

International public law {kokiisai-koho) is that law which 
detemiines the relations of rights and duties among States. But 
it differs entirely from domestic or municipal law in the manner in 
which it is made, etc. None but States can have rights or bear 
duties under international public law. A State is an organiza- 
tion copiposed of a fixed territory and people and governed by 
a sole sovereignty. The components of a State are, thus, (i) 
sovereignty, (2) territory and (3) people. 

There is only one sovereignty to a State ; but from differ- 
ent points of view, its action many be classified into (i,) thoj 
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action within the State and (2) the action towards foreign powers. 
The State's action at home is of a positive nature, in that it 
governs by power a land and its people ; but its action towards 
foreign powers is of a negative nature, inasmuch as it is bound 
to refrain from encroaching upon them. As the sovereignty of 
one State towards other Powers is actively negative, so the sove- 
-reignty of other Powers towards such State is passively negative. 
Nor does it operate on a footing of inequality, as the action of 
sovereignty at home does, but on a footing of equality. Terri- 
tory iryochi) denotes a fixed area which stands under a fixed 
sovereignty. Territorial sovereignty, thus, possesses' positive and 
negative effects, that is, the positive effect to govern the terri- 
tory of the given State, and the negative effect that prevents it 
from being exercised outside the territorial limits of that State. 

The territories of States being limited parts of the surface 
of the Earth, they must be divided from each other by boundary 
lines, which may be either natural (as in the case of mountains, 
rivers, lakes, etc.) or artificial (as in the case of canals). The ter- 
ritory of a State is partly land and partly land covered by water. 
That part of the territory of a State which is covered by water is : 

1. Canals (as the Suez Canal and Panama Canal) ; 

2. Straits ; 

3. Rivers ; 

4. Lakes ; 

5. Seas. 

Seas are classified into (i) high seas and (2) territorial 
seas. The high sea {kokai) is free and common to all countries: 
it belongs to no particular country. Territorial seas {rydkai) 
include (i) seas round the coasts and (2) territorial sea in a nar- 
rower sense. Seas round the coasts are within three knots from 
the dry land at the lowest ebb-tide towards the ocean, while 
territorial sea in a narrower sense denotes the whole part of the 
sea embraced by gulfs or bays or inland seas, etc., provided that 
the straight line drawn between both ends of the mouth or 
entrance thereof is ten knots or less. 
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•The State’ may acquire territorial sovereignty in two ways, 
namely, (i) by original acquisition or prior possession, that is, 
by acquiring land which belongs to no country, and (2) by 
derivative acquisition, that is, by acquiring land belonging to 
$ome other country, This may be effected by exchange, pur- 
chase, gift, or cession under a peace treaty, etc. Permanent 
Qccupation and lease resemble cession as a matter of fact ; but, 
in legal principle, they are not cession. 

A third component element of a State is natural persons 
who belong to such State by nationality. Nationality ikokuseki) 
denotes a relation of absolute subjection in which certain natural 
pei-sons stand to the sovereignty of a certain State. How a 
natural person acquires nationality, and when he comes to enjoy 
and exercise rights under the law of the State to which he be- 
longs, are matters which are provided for in the domestic law of 
each country. In Japan, they are, provided for in the Law of 
promulgated in 1899, 

SECTION 2. . 

Classes of States. 

In view of sovereignty. States may be classified into (i) 
sovereign States and (2) semi-sovereign States. This distinction 
is drawn in view of whether States allow other States to 
subrogate in regard to the exercise of their own sovereign- 
ty. A State which gives consent to the exercise of the 
sovereignty of another, or by which the sovereignty of 
another is exercised is called a suzerain state, (.yw/m 
Korea before the annexation was a semi-sovereign State vis-a- 
vis Japan. A permanently neutral State is also subje.et to re- 
krictions by treaty in regard to the exercise of its sovereignty ; 
but it is subject to the control of no suzerain State : only there 
are other States which guarantee its permanent neutrality. So, 
a permanently neutral State is not a semi-sovereign State, The 
points which characterize a permanently neutral State are (1) 
that it is created by treaty, (2) that? its eicistence is guaranteed 
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by other States, (3) that it is already fixed to be neutral in time 
of peace, (4) that it cannot positively declare aggressive war, 
and (s) that war is not declared against it by other States, 

In view of their internal organization. States may be classi- 
fied into (i) simple States and (2) complex States. A simple 
State is a State which can exercise its sovereignty by itself, that 
is, without joining hands with another State, such being Japan, 
Great Britain, Russia, etc. A complex State is one which is 
composed of two or more States and of which the component 
States become authors of acts under international law simultane- 
ously with the composite State itself, such having been the case 
with the German Confederacy of 1815-1866. Monarchically 
tombined States are States which are joined together simply in 
the person of a sovereign. Such States are each a simple- State 
in international law : they simply happen to have the same 
sovereign : in all other respects they are entirely separate from 
each other. An example of monarchically combined States was 
afforded by the king of the Belgians who was at the same time 
the King of the Congo before 1908. Politically combined States 
are two or more States which are combined against foreign 
powers for certain political purposes, Austria and , Hungary 
being a case in point. • ’ " 

The advantage of distinguishing politically combined States 
from monarchically combined States lies in the fact that if one of 
two politically combined States declares war against a ‘third 
power, the other, too, must fight such third power, while in the 
case of monarchically combined States, one of them may enter 
upon war with a third power but it is not necessary for the other 
to paiiicipate in the struggle. 

SUB-SECTION 3. 

Rights and Duties of a State. 

Though a State is independent, yet so long as it is a mem- 
ber of the comity of nations, it must be considered as being 
independent only in so far as compatible with the rights of other 
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States.; In. point of form, a State has ec|ual rights with other 
States ; but, for the existence of a comity;' ;of nations, it is un- 
avoidable- Jhat- such j-ights should be 'subject to raote or less 
restriction.-- ExtraiemtortalUy-{chigtvqi 40 k§n)\^^ the.niost im- 
portant of such restrictions. Extraterritonajity does' -pot mean 
that certain persons or objects within the te'rfitoi*y _ of , a. foreign 
^ate are exempted by right from conforming to theiaw of that 
State; biit that that State> by way of favour, o'r courtesy; ejicystis. 
them from Gonfordiingto its law.-;-. : . • ■ ' 

-;;'iEcr^ons- ^apd 'objects' enjoying extraterritoriality are; as 
foUo^!;; — r;\':-\r'\ ' '' 

y i,:li:St^tess4 — -ft is not for a State to be- subject' to -the soy7 
* ' y ' • ’ ' efeignty of another and' so it enjoys extraterritoriality 
■ ,■„> '.y,, at the hands of another State, with the result that if a 
, ; ' State has propertyv Or does acts in another State', it 

. j ■ . .1 enjoys the benefit of extraterritoriality in ye^rd to 
* , such property or nets ^ i ,, , , 

. 2. The same applies to sovereigns and their suites and lug- 

\ . gage, Presidqits being regarded in the 'same light- as 
sovereigns in this respect ' 

.. 3 **Ambassadors and ministers, embassies and legatiomi 
and the staffs of embassies and legations „ , ■ * 

4. Copsuls.-r-Consuls are. j representatives of their country 

for economic purposes and- not representatives of the 
•' isame in political mattery So, -they do not ' enjoy ex- 
■ I traterritoriality; But now-a-days certain special pri- 
vileges ai'e in many cases conferred by treaty upon 
consuls and their families and attendants (as by Art. 3 
of the— now expired— Germano-Japanese Treaty re 
the Duties [of Consuls)— privileges which are closely 
akin to extraterritoriality ; 

5. Men-of-war and troops, : ’ 

Extraterritoriality is enjoyed as a matter of course without 
there being, any special stipulation embodied in a treaty; but 
•not sp with- cqnmlftr ■ jnrisdicHdn {rydji ^oibatiken)^ which is 
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enjoyed only as a result' of a special treaty! When - subjects 6f 
f‘vA’' state residirig^ in “ R" state are not subject to the jurisdior 
tion of the. Courts: of “ B/l.state but to that of consuls’ sent! oiit 
by' “ A " state to ''R.V state, “A” state is said to have conSdlar 
jurisdictioh dn “ B " state. ; .Consular jurisdiction :;of foreign 
powers was recognized in Japan until 1899. when it was aBoliSfe 
ed by treaty. , Gndhc other hand, Japan and bthef States 'have 
still consular jurisdiction in China and Siam. In> regard to 
China, Japan' only has the .right against China by virtue of Art. 
3 of th^h Chino-Japanese Treaty of Commerce ^nd Navigation 
concluded in 1896. Japan’s consular jurisdiction in Si^nids 
conditional, Japan having the right only until Siam shall have 
enforced a Civil Code (except as regards the law of marriage 
and law of succession), Code of Civil Procedure, Criminal Code, 
Code of Criminal Procedure and Law of Constitution of the 
Courts of Justice thC' Memorandum made iniFeb., • 1897). 
For the contents of consular jurisdiction, vide In- re • the I>utk^ 
(Law No. 76 of'the'year 1899). ‘ • 

Mixed jurisdiction {kongd-saiban') is where ' foreigners are 
admitted *as' judges in the law courts of a State So as to try and 
decide causes in conjunction with native judges. 'Arrangements 
for mixed jurisdiction arc made, when the legal system of a 
country is not in a satisfactory condition and sufheierif corifideride 
cannot be placed- in the impartiality of the court there,- ■ Fgypt 
is now the only country where the system is adopted,' ’ ' 

Extradition {Jiamainin-hikhvatashi) is where a State^ which' 
has power to inflict punishment upon an offender Who has fled 
into another country ’ demands and obtains delivery of such 
offender from the latter country. Japan concluded a treaty' of 
extradition with the-Onited States in 1 886 and another 'with 
Russia in 1911. The commercial treaty concluded with CMrta' 
in 1896 contains a stipulation on this head (Art. 24').. ' Art. '6! of 
the Merrioia,hdum annexed to the treaty made with Spam iri -i 897 
provides that the contracting Powers agree to make a special' 
treaty in future in regard to mutual d'elivcry dfo.ffehders, btit 
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that 'until the conclusion of such treaty each of the contracting 
Powei’S: shall, in that matter, and also in regard to the execution 
of claims in civil and criminal cases, grant to the other the same 
ti^ts and privileges as have been, or will he, granted to the 
most favoured nation. So., Japan has rights and duties of ex- 
tc^tdition with Spain, too. . l^he classes i of offenders, to be delh 
ver^ are limited to those enumerated in the, treaty {vide A.vt. 2 
of tte AmericO'Japanese Treaty of Extradition). 

In treaties of extradition, however, natives are often ex- 
cepted; (Art. y, ditto), as also political offenders (Art. 4, 

SECTION 4. 

■ . Organs of Representation of a State. 

Of .organs, of representation of a Staete,. those whicla are con- 
tinually resident in foreign countries are ministei-? and . consuls, 
of whom the former represent the State in political acts and the 
latter, in economic acts. 

Ministers (in a. wider sense) include (i) ambassadors pleni- 
potentiary, (2) rninisters plenipotentiary, (3) ministers resident 
and (4) charges d'affaires. When a State sends out a minister 
to another. State, the latter is bound to receive him, but may refuse 
ttie, particular person if there is good reason for so doing. It 
would be absurd to refuse any and every person. When a 
ininister goes, to reside in a foreign country, he takes with him 
credentials addressed by the sovereign (or, in the case of a 
d'affaires, by the Foreign Minister) of his country to 
thp spyereign (or; in -.the case of a charge d'affaires, tp the 
^^oneign Minister) of tlya cpuntiy in which he is going to reside 
and present the same - to the addressee bn his arrival in the 
fatter country* 

already pointed out, consuls^ are representatives of thete 
home country for econonuc; purposes. .Though they d;o .,not 
differ from udnisters in. that they also reside in foreign countrfes 
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and attend to their duties there, their functions differ greatly 
from those of ministers. Apart from the fundamental difference 
that ministers are representatives for political purposes, while 
consuls are representatives for economic purposes, the number 
of ministers is limited, while that of consuls is not ; for while 
there is, as a rule, only one minister for one country, it is 
usual to appoint several consuls In several parts of a foreign 
country, inasmuch; as while political interests’ are uniform 
throughout the country,, economic interests may vary from 
part to part of a country. Further, whie a minister 
is sent out and received, not by virtue of a stipulation in 
treaty, the residence of consuls is always determined by 
treaty, 

\ Consuls may be (i) appointed consuls, that is, consuls who 
are regular officials of the home country, (2) honorary consuls, 
that is, foreigners who are entrusted to exercise the functions of 
consuls, (3) common or ordinary consuls or (4) judicial consuls, 
that is, consuls who attend to judicial affairs (in the exercise of 
consular jurisdiction) as well as to affairs which come within the 
proper province of consuls. 

Consuls are appointed by the home country and sent out 
to countries where they ai‘e to reside ; but they do not begin to 
exercise their functions until tlie Governments of the countries 
in which they are to reside have granted them exequaturs {nin- 
■kajo), A State to which a consul is sent out, ‘ as a rule, gives 
him an exequatur ; but it may refuse to do so if the person in 
question has been guilty of an offence, or it is apprehended that 
his residence will be prejudicial to the peace and order of the 
country concerned. The duties of a consul consists in promo- 
ting his home country’s economic interests in the country in 
which he is resident, seeing that the treaty of commerce and in- 
tercourse subsisting between his country and the country in 
which he is resident is operating in a satisfactory manner, and 
protecting people of his country living in the country in which 
he is resident. 
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•SECTIONS.'- - ■’ 

. ■ .Treaties, , . .» 

' * A treaty [Jo/flMi) is- an agreement of intention bc^tweefi 
States as expressed in writing* The elements* of which a ‘treaty 
is composed are thus, ( t ) Sovereignties, (2) representatives, ‘(3) 
agreement and (4) ratification.' As a treaty is formed by sigrec- 
mentj so it is terminated also by agreement ; but there arc cases 
where.a treaty is terminated at the discretion of' one of the con- 
tracting power% onlyj such being the. case where, one of the con- 
traCtihg powers only having .a right,, such power makes a remis- 
sion of the duty involved. A -treaty may also be terminated in- 
dependently of the intention of the contracting powers, such be- 
ing- the case where performance of the. duty under treaty has be- 
•Come impossible either legally or as a- matter of fact. This 
ocoui's most often when the paities to, or the subject-matter of, a 
treaty are or is extinguished, as when, a treaty of navigation 
having been made with reference to a- certain river or sea, such 
liVer Or sea has ceased to be navigable, or where, a treaty of 
alliance having been made among three powers, two of them 
have entered upon a state of war with each other, in which case 
the contractual duties of tlie third power ai'e absolutely extin- 
guished ipso facto, The commonest of treaties are commer- 
cial treaties. Though, in former days, most countries acted on 
the policy of national isolation and did not have free intereburse 
witli foreign countries, there is now-a-days no country which 
absolutely shuts itself out of foreign futercourae, but all countriqs 
rriay freely trade arid have intercourse with each other. Peaceful 
communication is the order of the day ; the policy of national 
isolation is a dream of the past. Hence the development of 
commerciahtreaties. A cortimercial. treaty Usually provides (i.) 
■the freedom of residence and comihg arid gOing of people of the 
corittactirig powers, (2) the freedom of importing and exporting 
products arid manufactures, (3) matters relating to - customs 
duty, etc. There are two ways in which customs duty {kioamei) 
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is collected, that is, it may be collected either,, according to a 
statutory {Kokutci Zeit Hsu), that is, rates determined at 
the discretion of the given State, or according to a conventional 
tariff, {Kyotci Zeiritsu), that is, rates determined by treaty with 
a specific State. ' ' . .... 

Customs duty is imposed either on the standard of value 
\u{k)azei. : ad-valorera duty) or of weight {fHfyd.'sd': specific 
duty). " With reference to ad-valorem duty, the value at what 
place and at what time is to be followed is determined by treaty. 
In this respect, the supplementary Anglo-Japanese Treaty pro- 
vides that the ad-valorem duty to be imposed on imports ac- 
cording to the Tariff is to be determined by the cost price of 
the goods at the place of purchase, production or manufacture, 
the cost" of insurance and freight from the' place of purchase, 
productipn dr maniifacture to the port of destination, and com- 
mission- ’(if any).*, ; . . . . 

Most cbrntnercial 'treaties contain what is known as the 
most favoured nation clause {saikeikokii jokafi), that is, a clause 
by .wliich each or one Only of two contracting powers agree to 
grant- to the other Such rights and privileges as have been, or 
wilf be, granted to a third power, ' 

• Treaties are usually classified into (i) political treaties and 
( 2 ) administrative treaties. Treaties of alliance, treaties of neu- 
trality, etc. belong -'tos the formej* 'class, while postal treaties, 
commercial treaties> servitude treaties, telegraphic ’ treaties, 
treaties relative to, copyrights, treaties for the protection of ih- 
dustrial property, etc. are of the latter class. For various treaties 
entered into by and between Japan and fdrCign powers, the 
reader is referred to a work entitled JoyaktL Isqtl {“ Collection 
of Treaties and Conventions ’'.);• . , 

■ SECTION" 6. ■ ■ 

■ Adjustmei^’t of Disputes between States. 

There are two ways in which a dispute arising between two 
.States may be adjusted short of resorting to war, namely (i) 
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by the intervention of a third power and (2) between the con- 
tending powers themselves. 

; : . Intervention of a third power for the preservation of peace 
may assume various forms : 

(i) Acting as go-bettveen {shusen). — This is ! for a third 
power to stand between the contending powers and communi- 
cate the Intention of one to the other. In such a case, the third 
power acts 'merely as messenger and transmits the opinion and 
demands of the one to the other. ^ 

■ (a:) Intermediation {kyochu-chdtei). — In this case, a third , 
power, instead of confining itself to conamumcating the opinion 
of one to the other, adopts measures so as to promote the peace- 
ful solution of the dispute. 

Arbitration {chusai-sdibaii),~-~Kt\Agf^^QVi is where, two 
States disputing with each other on a question of law, a third 
power acte as judge and renders judgment for. the solution of 
the question. According to the Convention for the Amicable set- 
tlement of International Disputes of 1907, a State may conclude 
with another what is called a treaty of arbitration in regard to a 
dispute which has arisen or may arise in future. This treaty 
includes a promise and undertaking faithfully to submit to an 
award. A permanent court of arbitration is established at the 
Hague in Holland. The procedure for arbitration trial, persons 
to be judges, manner in which a vacancy among them is to be 
filled — these and other matters are minutely provided in the said 
Convention for the Amicable Settlement of International Disputes. 

(4) International investigation {koknsai-shinsd). — ^This is 
investigation which a third power is requited to make when 
there is a doubt oridispute between two powers on a question of 
fact. For this matter, too, the reader is referred, to the Con- 
vention for the Amicable Settlement of International Disputes of 
1907. ' * ' 

There are two kinds of methods by which a dispute is 
solved by the contending powers themselves, namely, (i) me- 
thods in which force is not nsed and (2) methods in which force 
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is used. The former include (i) successful refutation, (2) 
acknowledgment of the adversary’s claim, (3) submission (yield- 
ing), (4) ultimatum, etc. ; while the latter include (i) requital, 
which is where “ A ” state having violated the interests of B ” 
state, “ B ” state violates the interests of A ” state in the same 
way, (2) retaliation, which is where “ A ” state having violated 
' the rights of “ B ” state, “ B ” state violates the rights of A ” 
state either in the same way or in a different way, (3) seizure of 
ships and (4) blockades in time of peace. 

SECTION 7. 

War. 

War i^senso) is a general term for contests openly carried 
on by ai'ms between subjects of (or parties to) acts in international 
law (and sometimes bodies or organizations which are recogniz- 
ed to be belligerents), 

SUB-SECTION I. 

Direct Effect of Outbreak of War. 

The direct effect of outbreak of war may be considered • 
under three heads, namely, (i) the effect upon persons, (2) 
the effect upon things and (3) the effect upon legal relations. 
The effect upon persons includes the effect upon the hostile na- 
tion and the effect upon neutrals ; but we will here confine our- 
selves to the discussion of the effect upon the hostile nation and 
that only with reference to that peaceful portion of them who 
are resident in the country with which their country is at war, 
leaving out of sight for the present the belligerent portion of the 
same. In ancient times, war used to be regarded as nullifying 
all relations between the belligerent powers ; but the idea at 
present is that war terminates merely the peaceful relations be- 
tween them and not all relations. So, ministers and consuls, who 
are organs of representation for purposes of peaceful intercourse 
between the powei*s, go home to their respective countries ; but 
peaceful subjects of each belligerent power who are resident in 
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the country with which their country is at war need not neces- 
•sarily' do 'so. Unless there are special circumstances^ or. unless 
it is necessary for military purposes, neither belligerent power 
'banishes out of its territory people of the country with which it 
is at war. Such was the attitude of Japan at the time of the 
Chino-Japahese War (Imperial Ordinance No. 137 df the year 
1894) and also at the time of the Russo-Japanese War (Home 
Department Instruction No. 2 of the year 1904). The same 
was the attitude adopted by Japan towards the German resfe; 
dents in 1914. But should it be necessary for purposes of war, 
each belligerent power ihay of course banish people of the 
hostile country who are residing, within its territory, or forbid 
others to enter its. territory, or stop others, again, who are leav- 
ing the same. . 

Eaph belligie^ent power may confiscate goods of the hostile 
power which are found within its tenitory., Ships of the hostile 
countiy may also be confi.scated, no matter whether they belong 
to the Government of to private individuals of that country. 
But as regards the enemy’s ships which have been in ports or 
bays of one’s country from before the outbreak of war, or 
which have entered the same without knowledge of the outbreak 
of war, it is a rule that they should be -required to leave within 
a fixed time and should not be confiscated if they go in time 
{Imperial Oi dinancePIlQ, 20 of the year 1904, and resolution of 
the Inteniational Peace Conference, 1907), 

It was formerly believed that the treaties existing between 
two powers- were all to be terminated ipsa facto upon the out- 
break of war between’ them. But such is not ' the case at pre- 
sent. Some of them are terminated, while others are not.- To 
explain this more in detail. ■ • ■ 

I . ■ Treaties which are terminated Simultaneously with the 
-outbreak of war.— These are the treaty or treaties which has or 
have been the cause of war and other treaties for political and 
militaiy purposes ; , ■ • - , , 

(I -2.' Treaties the operation of which is suspended simultane- 



INTERNATIONAL PUBLIC LAW. 


42; 


ously with the outbreak of war. — Social treaties Such as postal 
treaties and treaties of extradition come under this category ; 

3. Treaties which continue in force notwithstanding the 
outbreak of war. — Treaties which have been made for purposes 
of war, such as, the Red Cross Convention, treaty re laws and 
customs of war, etc. are of this kind. Treaties which have been 
made during war, such as a treaty about truce, treaty for ex- 
change, treaty of capitulation, are likewise valid. Of such 
treaties, however, some cease to be effective on the termination 
of war, while others continue in force even thereafter, a . treaty 
for exchange of prisoners being of the former kind’ and a treaty 
of peace, etc. being of the latter kind. 

, . As to commerce after the outbreak of war, and claims and 
rights of action between private individuals, there are two 
different principles, namely, English and Continental. Accord- 
ing to the English principle, commerce between the belligerent 
nations is absolutely forbidden and transactions entered into 
subsequent to the outbreak' of war are void, while transactions 
entered into prior to the outbreak of war arc suspended in effect 
until the termination of war. The Continental principle is op- 
posed to this. 

SUB-SECTION 2. 

; Belligerents and Non-Belligerents. " 

Those who are exposed to the violence of war are confined 
to belligerents {kosenshd). Non-belligerents {Jiikosemha) , that 
is, peaceful people, are free from the violence of war. Belli- 
gerents are classified into combatants and non-combatants. The 
following provision of Art. i of the Regulations Concerning 
Laws and Customs of War on Land dated i8th October, 1907 
determine who are to be regarded as belligerents : ■ ; . 

“ The laws and rights and duties of war apply not only • 
to troops but to corps of militia and volunteers fulfil- 
ling the following conditions, namely : 
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1. That they are headed by a responsible com- 

mander ; ■ 

2. That they wear fixed special Badges visible at a 

distance ; 

3. That they openly bear arms ; 

4. That they observe the laws and customs of war in 

their actions. 

As an exception to the above. Art 2 of the said Regula- 
tions provides : 

If the population of an unoccupied locality, who without 
having had time to organize themselves as under Art. 

I on the approach of the enemy take up arms, openly 
bear arms and obseiwe the laws and customs of war, 
they shall be deemed to be belligerents.” 

SUB-SECTION 3. 

Prisoners. 

Prisoners fur yd) are belligerents (as a rule) of either 
belligerent power who have actually come under the power 
of the troops of the adversaiy. Prisoners are prisoners of a State 
and not of private 'persons, generals, soldiers or military corps, 
so that the treatment of prisoners is a matter with which a State 
should concern itself. Persons are made prisoners, for the pur- 
pose of reducing the fighting strength of the enemy. Therefore 
the captor State must not ill-treat its prisoners, nor must it 
punish them without good reason. But if prisoners should take 
flight, it would be subversive of the object of curtailing the 
fighting strength of the enemy. So, the State may require pri- 
soners to lay down aimis and intern them at a fixed place (Re- 
gulations Concerning Laws and Customs of War on Land, Art. 

5) : but nothing should be done to prisoners which will be pre- 
judicial to their health. They may be employed in some suit- 
able work in so far as it is not incompatible with their honour 
and health, and, it does not relate to the operations of war. In 
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such case, wages are to be paid to them and such wages are to 
be employed for the purpose of minimizing their suffering atten- 
dant on their situation^ and, if there should be any balance re- 
maining, it is to be delivered to them on liberation, after the 
costs of their maintenance have been deducted (ditto, Art. 6 and 
Rules Concerning the Labour of Prisoners of loth September, 
1904). 

To maintain prisoners is the duty of the captor State, 
though a different arrangement may be made by treaty. The 
degree in which prisoners are to be fed and clothed is deter- 
mined on the standard of maintenance accorded to the troops 
of the captor State (Regulations Concerning Laws and Customs 
of War on Land, Art. 7). Prisoners who have attempted to 
escape are liable to punishment ; but even if prisoners who have 
successfully escaped are retaken, they are not liable to punish- 
ment for their previous escape (ditto, Art. 8). 

Prisoners are set free either* simply or on parole. Liber- 
ation on parole is where prisoners are set free on condition of 
their solemn promise under oath that they will take no further 
part in the war then raging. If prisoners have been set free on 
this condition, not only must they keep their promise but the 
country to which they belong must also refrain from requiring 
them to act contrary to their oath. Should the said country 
requhe them break their promise, it is liable for a breach of 
international law, while prisoners who have broken their parole 
must be prepared for punishment when retaken. To set pri- 
soners free is a right, not a duty, of the captor State. (Ditto, 
Arts 10, II and 12 and Re the Punishment of Prisoners, La%v 
No. 38 of the year 1905.) Prisoners cease to be such not only 
by liberation but also by exchange, escape, death, peace, etc. 

SUB-ShiCTION 4. 

Spies. 

A spy {kancho) is a person who, with the object of inform- 
ing either belligerent power, secretly moves within the zone of 
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military operations of the adversary, or collects, or tries to col 
lect, information of various kinds under a fraudulent pretext 
(ditto, Art. 29). Spies are not entitled to the treatment of 
prisoners but are liable to punishment, because their proceedings 
are extremely dangerous to the State against which they act. 

SUB-SECTION 5. 

Parlementaires. 

A parlementaire {gunshi) is a person who carries a message 
from the forces of either belligerent power to the opponent forces. 
Intended as a parlementaire is to do peaceful acts, he is ex- 
empted from the violation of war. This is what is known as the 
inviolability of parlementakes ” {guns/ii tio fukasJdnken). As 
an: outward expression of his being such, a parlementaire bears a 
white flag— an emblem of peace. The inviolability of o. parle- 
mentaire is not confined to the messenger alone but the privi- 
lege is likewise enjoyed by the trumpeter, drummer, flag-bearer, 
interpreter, etc. who accompany him. But forces are not. bound 
always to receiye a parlementaire sent out by the opponent 
army ; and when one is received, they may take precautionary 
measures sufficient to prevent him from obtaining knowledge of 
the position and other circumstances of the forces to which he is 
sent. If a parleme^itaire should abuse his privileges as such, 
the forces to which he is sent may detain him. If it is clearly 
proved parlementaires has taken unlawful advantage of , his 
privilege as such by doing tricky acts or instigating others to 
do such acts, he forfeits his right of inviolability. (Ditto, Arts. 

32-34.) 

. SUB-SECTION, 6. , . 

Wounded, Sick AND Killed. 

The wounded and sick possessing fighting strength no 
longer, it is unnecessary to subject , them to further violence. 
The Geneva Convention of 1864, as amended in ipoy, there- ,' 
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fore, provides that no violence shall be done to the wounded and 
sick and people belonging to hospitals and those engaged in res- 
cuing and relieving the wounded and also to hospitals. Per- 
sons and buildings who enjoy protection under this Convention 
are to be marked with the badge of a red cross on a white ground. 

The Red Cross Convention had been applicable to war by 
land only until 1899, when by virtue of a new convention made 
at the Hague it was decided that the principles of the Geneva 
Convention of 1 864 should be also applicable to naval warfare ; 
and according to the latter convention as amended in 1907, (i) 
military hospital ships equipped by belligei-ent powers - that is, 
ships the sole object of which is to rescue and relieve the 
wounded, sick and shipwrecked, (2) hospital ships equipped 
wholly or partly at the expense of individuals or publicly recog- 
nized relief associations of a belligerent power and (3) military 
hospital ships equipped wholly or partly at the expense of indi- 
viduals or publicly recognized associations of a neutral power, 
are free from the violence of war. For full details of the 
matter, vide the Convention referred to. 

No insult is to be inflicted upon the dead ; but measures 
should be taken, so far as possible, to ascertain their identity. 
They must be buried, different degrees of care being accorded 
to persons of different ranks. The property of the dead too is be 
sent back to their home country. (Regulations Concerning 
Laws and Customs of War on Land, Art. 19 and Rides Con- 
cerning ihe Gleaning of Fields of Battle and Burial of the Dead 
• [War Department Notice No. 100 of the year 1904].) 

SUB-SECTION 7. 

Property of the Enemy. 

Property of the enemy may be found on land or at sea ; 
but here we will confine ourselves to the enemy’s property on 
land. In view of their owners, the properties of the enemy 
may be classified into ( i ) those owned by the government of 
• the enemy, (2) those owned by the public and (3) those owned 
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by private individuals ; while, in view of their substance, 
they may be classified into (i) properties for military purposes, 
(2) those for peaceful purposes and {3) those which are used for 
military purposes as well as for peaceful purposes. Properties 
which belong to the hostile State— and which are used for mili- 
taiy purposes — ^may be destroyed, if immovables, or confiscated, 
if movables. With properties which are never employed for 
military purposes but are intended for peaceful purposes, all that 
can be done is to use and take the pro''ts of them. Properties 
owned by the public, such as churches, temples, schools, orpha- 
nages, libraries and properties therein, are all properties which 
are not employed for military purposes, so that they can be 
neither destroyed nor confiscated, unless they are at tjie same 
time used for military purposes. Private property is always in- 
violable. This is clearly provided in Art. 46, par. 2 of the said 
Regulations, which ordains that private property cannot be 
confiscated. 

SUB-SECTION 8. 

. Occupation. 

Occupation {senryo) denotes a state in which, in con- 
sequence of the invasion of troops of a belligerent power into a 
locality of the opponent country, the sovereignty of the lattei- 
country is actually prevented from operating in such locality. 
According to Art, 42 of the Regulations Concerning Laws and 
Customs of War on Land, if a locality is actually anti physically 
in the power of the enemy’s forces, it is regarded as occupied : 
occupation is confined to the limits within which such power is 
established and enforced. The sovereignty of the locality ot- 
cupied continues to vest in the country occupied ; the occupy- 
■ ing country merely causing the army of occupation to exercise 
the sovereignty of their country over the occupied locality in 
order to meet the necessities of war. So, unless otherwise pro- 
vided when concluding peace, the locality occupied is, as a 
matter of course, restored to the sovereignty of thq occupied* 
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country, both in name and in fact, simultaneously with the re- 
storation of peace. The occupying forces should respect, so far 
as possible, the laws, judgments and administration of the 
country occujpied ; but should it be found necessary for militaiy 
purposes, they may suspend the said laws and publish and en- 
force laws of their own. The occupying forces must not violate 
the rights of the inhabitants of the place occupied, nor may they 
(the inhabitants) be required to swear allegiance to the country 
to which the occupying forces belong.- The occupying forces 
must also respect the honour and rights of the family, the life 
and property of individuals, and their religious convictions and 
exercises. (Ditto, Arts. 43-46.) 

As regards the property in the locality occupied, what has 
been said in Sub section 7 governs. Properties in the locality 
occupied are, as a rule, inviolable, but they are subject to re- 
quisitions and contributions. Requisitions mean that the com- 
mander of the army of occupation requires the inhabitants or 
bodies (organizations) of the locality occupied, to supply them 
with goods such as are necessary , for military purposes or for 
their matintenance and support (as quarters, provisions, wagons 
and horses) or with labour (as when a number of men are requir- 
ed for the construction of a bridge, etc.,). In both cases, demand 
can be made only by orders of the commanding officer and also 
to such extent as is necessary for the purpose of occupation ; 
and, moreover, a price and wages must be paid for the goods 
and labour furnished. In requisitioning goods, also, it is neces- 
saiy to use care so that only such goods are requisitioned as 
are suitable for the particular place. If it should be found im- 
possible to pay a price for goods, receipts for them should be 
delivered .instead and cash payment made afterwards. Contri- 
butions are also subject to the same restrictions ; and, in collect- 
ing monies, the standard and rules for the imposition of taxes 
then in force should be followed so far as possible, and 
receipts delivered to those who have paid. (Ditto, Arts. 
48-52.) 
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SUB-SECTION 9. 

Siege, Bombardment and Capitulation. 

It is only when it is necessary for military purposes that an 
unprotoptcd place may t>e invested (ditto, Art. 25). It is a law- 
ful and legitimate act to attack or bombard a protected place, 
a^d sncb act may extend to things as well as to persons witliin 
the- besieged place. Except in case of assault, however, it is re- 
quired to, give previous '.notice of the intended investment, iii 
otder to enable non-belligerente; and property which has nothing 
td do with war, to remo'Ce or to be removed to a safe place 
(ditto, Art. 26). ■ • 

As regards buildings which arc devoted to religion, 
chai'ityi education, art, science, etc., care should be taken to 
attach some particular sign visible from the distance so as to 
cause them and the property therein to be spared by the attack- 
ing forces. For this purpose, however, it goes without saying 
that it is necessary tliat the buildings should not be used at the 
same time for military purposes (ditto, Art. 27). Owing to 
necessities of war, diplomatic officials of third powers resident 
witWn the be^eged locality cannot '.always be allowed to com- 
municate with their home governments without any restraint 
whatsoever. Though the exchange of lettera and telegrams 
should not be obstructed to a greater extent than is unavoidable, 
yet when the duties of belligerents clash with the necessities of 
war, it is prpiper that the former should give way to the latter. 

Agreement of capitulation binds the parties immediately 
concerned and their home countries. Even when one of the 
parties has entered into it for an unjustifiable reason, the agree- 
ment does not become null and void on that account. But an 
agreement of capitulation in wMfii either of the contracting 
parties 1ms acted in excess of his fMa:fei?ers, as, for exanrple, when 
it agreed to cede a territory or to cause forts which are not 
under his authority to capitulate ah^, does not bind the home 
country. 
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SUB-SECTION lo. 

Measures Inimical to the Enemy. 

The object of war consists in reduceing the fighting strength 
of the enemy in order to make him relinquish his claims ; and 
so it is contrary to international law to do acts other than those 
calculated to reduce the fighting strength of the enemy. Art. 
22 of the Regulations Concerning Laws and Customs of War 
on Land provides that the belligerent do not possess an unlimit- 
ed choice of means of injuring the enemy, while Art. 23 of the 
same contains the following provisions : 

“ Besides the prohibitions provided by special conventions, 
, it is specially interdicted : 

To use poison or poisonous weapons ; 

(i^) To kill or wound by treacherous acts individuals be- 
longing to the hostile State or forces ; 

(6’) To kill or wound an enemy who, having laid down 
arms or having no further means to defend himself, 
has surrendered himself ; 

To declare not to give quarter ; 

(e) To use arms or projectiles or substances calculated to 
cause superfluous (unnecessary) suffering ; 

(/) To abuse a flag of truce, the national flag or the mili- 
tary insignias or uniform of the enemy, and also the 
signs distinctive of the Geneva Convention ; 

(^) To destroy or seize the enemy's properties where such 
destruction or seizure is not absolutely necessary for 
purposes of war ; 

{/i) To declare the extinction, suspension or judicial inad- 
missibility of rights or rights of action of individuals 
belonging to the hostile power. 

The final resolutions of the International Conference at the 
Hague in 1 899 contain among other things the following stipu- 
lations : — 

I, That the contracting powers agree to the interdiction 
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. for a term of five years of the throwing of projectiles 
or explosives from balloons or by other sinriilar new 
methods ; 

2. That each contracting power abstain from the use of 
' ; missiles exclusively intended to diffuse asphyxiating 

. gAses or poisonous gases ; . 

; 3. That the contracting powers -abstain from the use of 
■ bullets, which expand or "flatten easily in the human 

, : : body such as bullets with a hard envelope which does 

, * * - not- entirely cover the core* or is pierced with incisions. 

SUB-SECTION ii.^ 

Regulations re Marituvie War.,, 

In regard to warfare on land, private property is- inviolable; 
but not so in regard to warfare on sea. So, ships of the hostile 
nation ai-e all liable to confiscation. The same applies to cargo 
of the hostile nation, with the exception of that which is on 
board , neutral ships and which is not available for military pur- 
poses. f Ships of the hostile nation which enjoy immunity are 
confined to coast fishing-boats, ■ vessels engaged in scien- 
tific discovery, charity or religion, cartel ships and ships 
carrying parlementaires. There is some doubt as to whether 
lighthouse ships come also under the same category. 

For the establishment of a valid blockade of a port 

or bay, it is necessary : ’ 

(1) Tliat.it be effected by order of the commanding officer ; 

(2) That- the approach to the port or bay be actually 
^ barred: Item 4 of the Declaration of Paris of 1856 

piovides that in order that a blockade may be valid 
; ; and obligatory, it is necessaiy^that it should be effec- 
tive, that is, it must, be maintained by a force sufficient 
to really prevent access to the shores of the enemy 
(in reference vide Art. ?i of the Japanese Naval Prize 
Rejidations and also the Declaration of London of 

1909); 
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(3) That notification be given ; notification may be either 
general or particular ; but in Japan it is regarded as a 
breach of blockade, should any person who has re- 
ceived, or is to be considered as having received, 
notification have attempted to enter or leave the 
blockaded port ; 

(4) That it be continuously maintained by a fleet. 

(l) Vessels which have got, or attempted to get, out of the 
blockaded locality and (2) vessels which have transshipped, or 
have attempted to transship, cargo from ships which have broken 
the blockade outwards, are both regarded as having broken the 
blockade outwards ; while (i) vessels which have entered, or 
attempted to enter, the blockaded locality by passing the line of 
blockade and (2) vessels which are in the vicinity of the blockad- 
ed locality and which are to be regarded as clearly destined for 
a place within the blockaded locality, whatever may be the 
statements in their ship papers and (3) ships which are outside 
the blockaded locality and which have carried, or attempted lo 
carry, their cargo into the blockaded locality by transshipping 
the same into other ships and causing the latter to pass the line 
of blockade, are all regarded as having broken the blockade 
inwards. 

Ships which have broken blockade, and cargo therein, ar j 
liable to confiscation. 

“ Contraband of war ’’ {sc/i/i Hnseihin) is of two kinds, 
namely, (i) absolute contraband of war and (2) conditional con- 
traband of war. Absolute contmband of war consists of articles 
which can be used only in war and which are destined for the 
enemy’s country or for the enemy’s military and naval 
forces ; while conditional contraband of war consists of articles 
which can be used for peaceful as well as for warlike purposes 
and which are destined for the enemy’s military and naval forces, 
or in regard to which, in view of the condition of their place of 
destination, it is dearly apparent that they are intended to be 
made use of by the enemy’s military and naval forces. As to 
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what are such articles, the matter is determined at the discretion 
of each country. 

Contraband is always liable to confiscation. As regards 
the penalty upop ships carrying contraband of war, this does 
not admit of a sweeping generalization. Vessels, however, are 
always liable to confiscation, (i) if both they and the contra- 
band cargo therein belong to one and the same owner, and (2^ 
if the owners or masters (captains) thereof have knowledge of 
the fact of contraband of war being loaded therein. As to the 
carrying of what amount of contraband of war renders the ships 
(carrying the same) liable to confiscation, this is not generally 
fixed ; but it is generally recognized by niost Powers that in 
case a sliip carries a veiy considerable amount of contraband, 
not only the cargo but the ship hereself should be confiscated 
{vide Declaration of London of 1909). 

Contraband persons ” {senji-kinseijhi) are military men 
and others belonging to the hostile power who are transported 
for the purpose of being employed in the military operations of 
their native country ;’wliile contraband documents” {sotji- 
Mnseisho) include all kinds of public documents dispatched to 
and from officials of the hostile government in the performance 
of their public functions. The penalty in regard to contraband 
persons is to make prisoners of them, while the penalty in regard 
to contraband documents is confiscation. 

Each belligerent power has a right to detain, inspect, 
and/or capture ships, whether hostile or neutral, ships captured 
being referred to the examination of the Prize Court. P'or the 
constitution of, and the procedure for examination in, the Japa- 
nese Prize Court, the reader is referred to the Ordinance Concern- 
ing the I^ise Court (promulgated by Imperial Ordinance No. 
1 49 of the year 1894 and amended in 1904 and 1905). 

SUB-SECTION 12. 

Neutrauty. 

When a State docs not give any aid,^ther positively or nega- 
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tivcly, to either of other States warring with each other, such 
State is said to be neutral {chiiritsu). It is a rule for a State 
which does not take part in a war between other States to make 
a declaration of neutrality ; but, whether she declares herself 
neutral or otherwise, a State is neutral if she has nothing to do 
with a war between other States. 

When the forces of a belligerent power enter upon the 
territory of a neutral power, it is the latter’s duty to cause them 
to lay down their arms, and to detain them at a place as far 
distant as possible from the seat of war. Otherwise, she would 
be giving support to one of the belligerent powers. Though a 
neutral power is bound to furnisli the forces thus detained with 
food, clothing and shelter, the country to which they belong 
inust pay .such Power compensation for the costs on the termi- 
nation of the war. So far as the wounded and the sick are 
concerned, however, a neutral power may permit them to pass 
through her territory, even though they belong to a belligerent 
power. ■ ■ 

When mcn-of-wail and other ships for military purposes of 
a belligerent power arc in a port or bay of a neutral power, it is 
incumbent on felie latter to cause them to leave within twenty-four 
hours, though more or less time may be given them, if it be 
necessary for taking in food and coals. 

In case a man-of-war or an ordinary ship of either belligerent 
power is in a port of a neutral power simultaneously with a 
man-of-war of the other belligerent power, the latter must not be 
allowed to leave until twenty-four hours have elapsed after the 
former’s departure, because otherwise one may pursue and fight 
or capture the other. 

SUB-SECTION 13. 

Truce. 

‘‘ Truce ” {kyusm) is an agreement between belligerents for 
the temporary cessation of hostilities. A truce may extend to 
the whole or- only a portion of the forces of the belligerents. On 
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the conclusion of a truce, all warlike acts are to be suspended. 
As to whether the dispatch of reinforcements and the transport 
of provisions are to be included in warlike acts, there is some 
room for doubt, so that, in making an agreement of truce, it is 
necessary that minute stipulations should be entered into on 
these points, as, for example. Ait. 3 of the Chino-Japanese Con- 
vention of Truce of 1895- A truce meaning nothipg more than 
the temporary cessation of hostilities, each belligerent is at liberty 
to maintain the results of hostilities so far. Thus, blockades are 
to be maintained and occupation continued. 

The forces of belligerent powers camping face to face with 
each other even during a truce, they may come into collision if 
measures are not taken to prevent it, A zone of separation or 
neutral zone is an arrangement which is made with that object 
in view. Breaches of truce are of two kinds, namely (i) breaches 
by the forces of either State without the command of that State 
and (2) breaches by either State herself. In the former case, 
the State to which the guilty forces belong is liable to pay com- 
pensation for damage resultant from the breaches ; but the other 
party to the truce cannot break ^t^e truce at once ; but in the 
latter case either party to the truce may at once Rescind it on 
the ground of the other's having broken the same. 

SUB-SECTION 14. 

Termination of War. 

War is terminated either by treaty or otherwise than by 
treaty. War is terminated otherwise tlian'by treaty ; — 

(1) When one State has cbnquered the other, as, Britain has 
the Transvaal. — In such a case the conquered State 
loses its existence and with it the war with that State 

, is terminated ipso facto. 

(2) When war has been abandoned as a matter, of fafct. — 

Though this may appear like . a mere temporary, cesr ; 
sation of hastilities, peaceful relations must be rqgacd-l. 
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ed as having been restored between the States concern- 
ed, if they .send ministers to each other or enter into 
commercial and other peaceful treaties. 

The fact that war is terminated by a treaty of peace requires 
no explanation. As to the special effects of treaties of peace, 
these are to be considered in regard to various kinds of such 
treaties. 


CHAPTER XI. , , 

INTERNATIONAL PRIVATE LAW. 

SECTION I. 

Meaning of International Private Law 

International private law {kokusai shiho) is useful in deter- 
mining by the law of which country certain relations lulder 
private law are to be governei^ — for example, the law of which 
country, Japan or the United States, is to be applied to a mar- 
riage effected in the United States between a Japanese subject 
and an American citizen, or according to which law, Japanese, 
British or American, it is that the formation and effect, etc. are 
to be determined of a contract of sale which has been made in 
England between a Japanese subject and an American citizen, 
or according to the law of which country the obligatory rela- 
tion is to be determined- when 'a German and PTenchman in 
Italy have entered into a contract for a loan of money. 

In Europe, there are writers who contend that international 
private law is really municipal law ; but such municipal law as 
partakes oT the nature of international private law must be dis- 
tinguished from international private law itself ; inasmuch as 
principles of international private law, like those of international 
public law, are -binding upon the nations. As yet, however, 
there arc not many principles which are recognized under inter- 
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natiorial private law ; but there are tendencies that the law will be 
more and more developed as time goes, and that nations will 
ultimately come to acknowledge and abide by it. 

SECTION 2 . 

Capacity. 

As above explained, international private law does not, like 
international public law, determine the relations between States 
but the relations between private persons. As to the question 
by the law of which country the capacity of persons is govern- 
edj there are two principles. According to one (which is 
championed by Continental writers), it is to be governed by the 
law of the home country of each person : in the case, for example, 
of a Japanese subject resident in France, the question of whether 
lie is a minor or not is to be determined by Japanese law ; while 
acoarding jto the other (which is advocated by EpgUah and 
American j^rists), the matter is to be decided according to the 
law of the place of the given person’s domicile ; if, for estamplc, 
a married wom^ who is a Japanese subject is domiciled in 
England along with her husband, the question of her capacity 
is to be determined, not by Japanese law— the law of her home 
country — but by English law (in reference vide Tmw ppne^f'nifi^' 
tJu Aj^pUcathn of Laws in General, Art. 3) 

SECTION 3. 

Relationships. 

SUB-SECTION I. 

Marriage and Divorce. • . 

Marriage is the mp®t important of all human act^ inasmuch 
as it is the b^^sia on which a lawful family *is organi^;ed and 
forms the fountedn from whiph aU fawhy rights arisp. And itj is 
all the nw® imporl^nt to ,fix by , the law of which counby 
various (international) questions relating tq marriage are tp bp 
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governed, because there is no human relation in regard to which 
the laws of different countries are more at variance. The matter 
is to be considered under two heads, namely, (i) material Con- 
ditions and (2) formal conditions. 

In regard to material conditions (capacity for marriage), 
(i) some hold that they are to be determined according to the 
law of the home country of each party, (2) others that they are 
to' be deterrriined according to the law of the place of his or her 
dorhicile and (3) others, again, that they are to be determinfed 
according to the law of the place of the act. In most Conntries, 
however,- the first mentioned view is followed. Thus, in r^ard 
to the material conditions of marriage, the law of the home 
country of each party is, as a rule, to be followed ; but if Ms of 
her hoine country is unknown, or the home country has ho law 
in this fesfject, the Mw of the place of his or her domicile is to 
be followed ; and if the place of his Or her domicile is unknown, 
or he or she has no domicile, then the law of the place of his or 
her residence is applicable. The theoretical reason why the 
capacity for marriage is determined according to the law of 
each party's home country is that provisions relating to capacity 
(of action) owe their origin to the intention of protecting the 
parties concerned, and the capacity of a person being devdopedf 
earlier or latef according to the local conditions, ntSnfters £fnd 
customs, etc. of his or hef oWn cotfUtry, thd law of ho cdtiMiy 
can be more suitable for the protection of the party thaii thaf Of 
hi§ o*r her hOmC country (ctitto. Art. 1 3); 

As regards thfe" fottnal conditions of marriage, MrisC 
countries agree in ruling thsM: they are to be governed by tfte 
law cf the place of the act (tMt is, the place of the celebration of 
the given raatriage), because questions of form have no inth 
mate connection with the law of the home country of the pattieS/ 
but they have a great deal to do with the law of th| place of the 
act, and it is, moreover, oonvenient for the parties to conform to 
the same (ditto, same Aidcle). 

. , As I'Cgards the legal effect Of marriage, it is generally held' 
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thatit should be determined according to the law of the hus- 
band’s home country, because such arrangement' is best suited 
fpr the^maintenance of order in the family.; Thus, the rights 
and duties between husband and wife are determined exclu- 
sively according to the law of the husband’s home country 
(ditto, Arts. 14 and' 15). 

> , , As for divorce, Japanese law^ (ditto, Art. 16) provides that 
divorce is governed by the law of the home country of the lius 
band at the time of the occurrence of the fact forming its cause. 
Thus^ in case a Japanese husband and wife have been naturalized 
l|a, China after- the husband’s commission of robbery, the wife has 
a, right to demand divorce according to the law of the husband’s 
home country at the time of the occurrence of the feet forming 
its cause, that is, Japanese law, even though, according to 
Chinese law, robbery committed by the husband does not con- 
stitute a ground for legal divorce. 

- SUB-SECTION 2. 

'' ' ■ Parent and Child. 

. Whether a child is legitimate or not is determined accord- 
kig to die law of die home countiy of the father, at the time of 
the birdi of the child. This applies, among other diings^ to a 
parent’s right of contest. Questions arising in connection with 
an illegitimate child are solved by acknowledging such child 
and so determiming the rights and duties between the cliild 
and parent Now the conditions for acknowledgment are deter- 
mined severally in -regard -to the different parties. Thus, capa- 
city to acknowledge is governed by the law of the home country 
of the acknowledging party, while capacity to be acknowledged 
is determined according to the law of the home country of the 
child (ditto, ^rts. 17 and 38). 

. . In respect to adoption, the conditions for being an adoptive 
parent and the conditions for being an adopted child are seve- 
ftflly determined according to the home countiy of each party ; 
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while the effect of an adoption — that is, the legal relations be- 
tween adoptive parent and adopted child, after an adoption has 
been formed — are governed by the law of the home country of 
the adoptive parent ; this applying not only to status rights but 
to property rights also (ditto. Art. 19). 

. . SUB-SECTION 3. 

> ' Duty OT Support. 

, . Questions arising in connection with the duty of support 
between parent and child, and between other relatives, are deter- 
mined according to the law of the home country of the party 
against whom support is claimed (ditto, Art. 21), because the 
latter is the party most affected by such claim. 

SECTION 4. 

Real Rights. 

As regards the question of by the law of which country real 
rights should be governed, there are various theories. Some hold 
that both movables and immovables should be governed by the 
law of the place of their location, others that both movables and 
immovables should be governed by the law of the home country 
of the owner or by the law of the place of his domicile, and 
others, again, that immovables should be governed by the law 
of the place of their location, while movables are to be governed 
by the law of the home country of the owner or by the law of 
the place of his domicile. But there are now few persons who 
object to the contention that immovables should be governed by 
the law of the place whei-e they are located {lex rei sitae), be- 
cause th^ are intimately connected with the order and welfare 
of the country in which they are located. Movables are per- 
petually changing their location, so that it is not proper that 
they should be governed by the same rule as immovables, and 
and there are therefore many persons who insist that they 
should by governed by the law of the owner’s home country. 
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ot by tlie of the pkce of his domicile. The Japanese law 
(dilto> Aft. ip) provides 

“ Real rights relating to movables and immovables, arid 
other rights which fe<iriife to be registered, are 
governed by the lavy of the place whefe their subject- 
matter exists. 

As regards the acquisitiori of loss of rights mentioned in 
the preceding Pamgraph, it is governed by the law of 
the place where the subject-matter exists . at the time 
when the fact forming the cause of the said acqifisition 
Or loss is completed.” . . 

It is according to these rules, therefore, that questions . re- 
lating to ownership, possessory rights, rights of usufi^iict, ser- 
vitudes, etc. and also to material security are to be determined . 

SECTION 5 ,, 

Obligations. 

Law relating to contracts being based ori the foridamental 
consideration that tlie intention of individuals should be respect- 
ed to the greatest possible extent, individuals fnay agrOe to 
follow the law of any country, so long it is riot prejudieial to 
the public order or good morals of the country coriCe'fned. 
So even when a person enters into a contract ift‘ a foreign 
country, there is nothing to prevent him from stipulating by the 
few of what country such contract shall be governed, except on 
the matter of capacity. In deciding on the question of the for- 
mariiOU and effect of a coritract, therefore, the intention of the 
parties is to be consulted in the first instance, arid the matfr;!* 
decided Uccoiriing to the law of that country by whose^aW they" 
Merided to be bound, if their intention fe clearly apparent. But 
few fe the question to be settled if the fellies' feve iiot cleariy 
esepfessted their ittteridon audut carUiot be ascertsSried from otfer 
drcurasfeices' f There are 'yarious: attswers'''tO' Has 'questSOn such^ 
akfr>'fliit'M'feto^be;~decided 'by'-Hie few of the home coufltry 
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.of the ci’editor, because^ in regard to a contract^ more impor- 
tance is to be attaclied to the creditor, (2) that it is to be decid- 
ed by the law of the home co.untjy of the debtor, because more 
consideration is to be paid to the debtor, (3) that it should be 
decided by the law of the place of performance, because it is for 
the sake of performance that a contract is entered into, (4) that 
it should be decided by the law of the place of a suit brought in 
connection with it, because nothing is of greater importance to 
the case than the place of the suit and (S) that it should be de- 
termined by the law ot the place of the act. The last seems to 
be the soundest of all, because tlie law with which the parties 
are best acquainted is that of the place where the act has been 
done, and nothing is more intimately connected with the parties 
than the place of the act. In fact, tliis is tlie view accepted by 
mpst people. So, the effect of a contract is governed by the 
law of the place of the act, in so far as it is not contrary to the 
peace and order of the country concerned. As to the form of a 
contract, it is always to be governed by the law of the place of 
the act, in pursurance of the principle that the form of an act is 
governed by the law of the place. (Ditto, Arts. 7 and 8.) 

In regard to an expression of intention made to a person 
residing in a place governed by a different law. Art. 9 of the 
Laru Coiuerning the Application of Laws in General provides : — 
As regards an expression of intention made to a person 
residing in a place governed by • a different law, the 
place from which notice of the same is dispatched is 
fegarded as the place of the act. 

■ As regards the formation and effect of a contract, the place 
from which the notice of the offer is dispatched is re- 
garded as the place of the act. In case ‘the recipient 
of the offer is ignorant, at the time of his acceptance, 
of the place from which tlie offer was dispatched, the 
place of the offerer’s domicile is regarded as the place 
of the act.” 

^ Claims arising from “ business management,” unjust enrich- 
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ment or unlawful acts (torts^ are governed by the law of the 
place of the occurrence of the facts forming the cause of such 
claims, for the same reason as, that for which - contracts in gene- 
ral are governed by the law of the place of the acts (ditto, Art. 
II).: ■ ‘ . 

SECTION 6. 

' ' , U 

Succession.. 

As regards the law by which a succession is to be govern- 
ed, there are some scholars who contend that it ..should be 
governed by the law of the place of the property of the succes- 
sion ; but die majority of jurists are of the opinion that it should 
be goverried by the law of the home eountry of the ancestor. 
Japanese law also acts on this principle and leaves all questions 
relating to succession to be decided by the law of the home 
coanhy of the ancestor (ditto. Art. 25), not only because it may 
sometimes be contrary to the intention of the ancestor not to 
follow the law of his home country, but also because matters 
concerning succession affect' the public order of the home 
country of the ancestor. 

SECTION 7. 

Commercial Matters. 

SUB-SECTION I. 

Bills. 

If, as regards the, capacity for acts upon a bill, too, the 
general principle of capacity for action being governed by the 
law, of the home countiy of the particular piiTy was to be 
applied, a person doing -a transaction upon a bill Would be put 
to the inconvenience of having to ascertain the home country of 
the other party and whether he is duly capacitated to act ac- 
cording to the law of that country, and this Would tend to 
greatly reduce the value of bills which are intended to circulate 
siiidothly and promptly* So, in a certain country, in regard to 
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the capacity for acts on a bill, an exception is recognized to the 
general rule .above referred to and it is provided that even when 
a person has no. capacity for acts upon a bill according to the 
law of his home country, he is to be regarded as capacitated^ if 
he has such capacity, according to the law of the place of the 
act. This is what is provided in Art. 84 of the German Law of 
Bills. Art. 125 of the Law Concerning the Application; of the 
Japanese Commercial Code also contains a provision to the 
same effect. In England and A^ierica, the capacity for acts on 
a bill is governed by the law ;of the place of the act, so that a 
person is capacitated if he is so according to the place of the act, 
even though he is not according to the law of his horne country, 
These countries do not, however, act absolutely on the principle 
that the capacity for acts on a bill is to be governed by the law 
of the plage of the act, for, though a person who is capacitated 
according to the law ©f the [place of the act is regarded as capa- 
citated, without any regard to’ the pi'ovisions of the law of his 
home country, a person who is capacitated according to the law 
of his home country but incapacitated according to the law of 
the place of the act is likewise regarded as capacitated, in spite of 
the provisions of the law of the place of the act. In France, 
however, the principle is acted on according to which the law 
of the home countiy of the party always and absolutely governs. 

The form of a bill is governed by the law of the place of 
the act. This is but another application of the general principle 
that the form of an act is governed by the law of the place of the 
act. Art. 126 of the Law Concerning the Application of the 
Commercial Code, too, follows the same principle. , The proviso 
to Art. 72 of the English , Bills of Exchange Act lays 
down that even a bill issued in a foreign country is valid 
if it conforms, as regards requisites in form, to the law 
of the United Kingdom.” But the principle generally accepted 
now is that the matter should be governed by the law of the 
place of the act. 

Per|ormance of an obligation under a bill — that is, payment 
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of a bill—, is, like performance of an ordinary obligation, gov* 
©med by the law of the place of performance, because it is 
practically impossible to make pa5rment otherwise than in ac- 
cordance with the law of the place of performance. 

The effect of a bill is, as a rule, governed by the law of the 
place of the act : but there is an eclectic view which recognizes 
a certain excepition to the rule — a view which was adopted by a 
resDlution of the International Commercial Law Conference of 
18 85, running to the effect that the effect and validity of a bill of 
exchange or promissory note, and also the effect and validity of 
ihdbfs^ent, acceptance oi* suretyship, are to be governed by 
the law of the country where such act has been done in so fer 
as the provisions relating to the capacity of the signatory are not 
#^eby contravened ; provided, however, that the effect of an 
subsequent to the drawing or making of a bill must not 
exceed the effect provided by the law of the place of drawing 
or making of such bill. 

SUB-SECTION 2. 

Commerce by Sea. 

As to matters relating to ships, it is held by some that they 
are to be governed by the law of the place where they happen 
to be, and by others that they are to be governed by the law of 
the place where the suit is pending. But neither of these prin- 
ciples is satisfactory, such being especially the case with the first 
view, inasmuch as it has the drawback that, according to that 
view, the law by which a ship is governed must vary with the 
place where she is. The theory which removes this difficulty, 
and which is gaierally accepted now, is that matters relating to a 
^ip, for example, tire powers of a shipmaster, should be governed 
by the law of her home country {lex patricB)^ that is, the coun- 
try of her nationaKfy and registry. 

As regards a contract of carriage, no question - under intet-- 
l^tional law can arise if the p 4 ace of the contract and |he place 
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of destination of the ship are governed by the same law. It is 
only when the place of destination is governed by a law differing 
from that of the place of the contract that we meet with inter- 
national complications. In such a case, the general rule is that 
the law of the place of the contract governs. In regard • to the 
effect of such a contract, however, certain exceptions to this rule 
' are recognized. Thus, if performance is to be made at the place 
of destination, the law of the place of performance — that is, the 
■ law of the place of destination — governs. Defences against a 
claim owing to damage to cargo are also governed by the law 
of the place of performance, if such claim has been made subse- 
quent to the delivery of the cargo. 

As to average, there are various doctiines such as (i) that 
it should be governed by the law of the place of destination of 
the ship, (2) that it should be governed by the law of the place 
of the suit, (3) that it should be 'governed by the law of the 
place of departure of the ship, (4) that it should be governed 
by the law of the home country of the ship and (5) that it should 
be governed by the law of the place of discharge of the cargo. 
Of these, however, the generally accepted theory now is that it 
should be governed by the law of the place of destination of the 
ship— a view which was also accepted by the International 
Commercial Law Conference of 1887. 

SUB-SECTION 3. ' 

Companies. 

A company is a juridical person — that is, it is created by 
virtue of law and is recognized as a person by a legal fiction, so 
that, unlike a natural person, its personality is not necessarily 
recognized in all coimtries. Each country Is, thus, at liberty to 
decide whether to recognize the personality of foreign juridical 
persons or not. No country is absolutely bound to recognize 
juridical persons constituted in a foreign country. But the pro- 
gress of civilization resulting in the increasingly extended ap- 
.plication of economic principles to practice, and the growing 
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<iombiiiation of labour and capital^ juridical ^ p^rsons^ — more 
especially, commercial companies— bave beeii formed ill ' large 
liumbers, wbile, on the other hand, intercourse and cornmunica- 
fion both among nations and among individuals have become 
mbre frequent and intimate' J so it has come to pass that com- 
panies of one country enjby advantages, thanks to their recogni- 
tion in another country, and there are not a few Ccises where one 
nation is benefited by the companies of another nation. To recog- 
nize foreign companies as juridical persons is, therefore, not only 
advahtageous to one’s own country, but such course is also 
adidsable in view of that friendly relation in which each nation 
stanids to another and which makes it only right a:nd proper for 
them both to consult their mutual convenience. In most coun- 
tries, therefore, foreign companies are recognized either by law 
or by treaty. The various principles followed by different 
countries on this head may be roughly classified as follows, 
hamdy, ( i ) that recognition should be accorded unconditionally, 
(2) that companies of certain countries only should be recogniz- 
ed, (3) that foreign juridical persons should be recognized in 
certain cases only, and (4) that certain classes of, juridical 
persons only should be recognized, while others are not. The 
mtionality of a company is, as a rule, determined by the place 
of its head office. , ■ . ' 

The provisions governing native companies are also appli- 
cable to foreign companies when their operations are detrimental 
to public order or good morals. Art. 260 of the Japanese 
' Co7nmerci(tl Code pxomdies : . \ 

When a representative of a forei^ company which has 
set up a branch office in Japan commits as to the affairs 
' of such company an act contrary to public- Welfare dr 
. to good morals, the Court may, upon application of a 
* ‘.Public Procurator or its own motion, order sudh 
■ ■ branch office to be closed.” 

‘ ' A foreign company which hats the saihe' object, or is to 
‘barry on the Same business, as a native cbmp'any which ’ is', re- 
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quired to obtain a special license or to submit to special control 
must obtain a special license or submit to control in the same 
manner as such native company. This is clearly provided in 
Art. 258 of the Coimiiercial Code\ — 

“ A company which sets up its principal office in Japan or 
which makes it its principal object to carry on business 
in Japan, must, even though it is formed in a foreign 
countiy, comply with the same provisions as a com- 
pany formed in Japan.” 

When a foreign company sets up a branch in Japan, it 
must, at the place of such branch, make the same registrations 
and public notifications as companies of the same kind or of the 
kind most resembling it in Japan {Commercial Code, Arts. 255 
and 257). 

The issue of shares or debentures by a foreign company, 
and the transfer of the same, are governed by the law of the 
place of their issue (ditto, Art. 259). 
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ABANDONJlliNT (in marine insurance), 

315. 

Abandonment (of cMldren, etc.), 201, 
205. 

Abddction, 201,' 205. 

Abortion, 201, 204. 

Absentees, Bow they are legally eon- 
ridered as “ disappeared,” 209 ; 
management of property of, 208- 
209. 

Accessory things, as a class of things, 

120 . 

Accomplices, 194. 

Accusation, criminal, 400-401, 201, 
203. 

Ackng-wlEdgment (of illegitimate 
children), 255-250, 444, 115, 116. 

Actions, as a means by which rights 
are protected, 108-109 ; adminis- j 
trative, see Administrative ac- 
tions ; indirect (oblique), 228-229 ; 
on documents, 386 ; revocatory, 
228-229 ; lodging of, 378 ; parties 
to, 876 ; disposal of, 380. See also 
Civil procedure and Cki.minal 
procedure. 

Adjective law, 46-47. 

Adjunction, 220. 

Administration, central, 145-156 ; 
local, 145-171 ; internal, 173-182; 
military, 183-189 ; sanitary/ 180- 
181 ; financial, 189-191 ; of foreign 
affairs, 191. 

Administrative actions, meaning of, 
171; provisions relating to, 172; 
matters forming the subject of. 


172; the Court having charge of, 
171, 172; their relation, to peti- 
tions, 172-173. 

Adjiinistrative authorities, as an 
organ for executing laAV, 97-99 ; as 
supervisors of juridical persons, 
211 ; police power of, 173. 

Administrative law, provisions of, 
144 <?f AC?. ; penalties under, 73- 
74. 

Administrative Litigation, the 
Court op, 171 ,-172, 173, 141 ; the 
Law Concerning, 172, 7. 

Adoption, conditions for, 256-257 ; 
invalidity and annulment of, 268- 
259; effect of, 259-260, 269,114; 
dissolution of, 260-262 ; law govern- 
ing international complications re, 
8§, 444-445. 

Adultery, penalty for, 203; as an 
obstacle to marriage, 247, 251, 253. 

Advocates ifiengoshi), functions of, 
377. 

Aliens, see T'orbignbrs. , 

American law, 10, 61, 442, 449. 

Animals, liability for damages caused 
by, 245. 

Amnesty, 197, 125. 

ArPE-'tLS, 381-384. 

Arbitration, civil, 395-897 ; interna- 
tional, 424. 

Aiats AND AMMUNITIONS, restrictions' 
re, 175-177. 

Ahrens, 51. 

Arson, 201, 202. 

AliNDT, 51. 
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Association, articles of, 210; con- 
tracts of, 307-808. 

Associations [Kessha), political, etc., 
174-175. 

Associations (Auwm/, not having jn-p 
ridical entity), 241-242, 293. 

jAssociations {Shadan, having juridi- 
dical entity), 209 et seq^ 

AcbtkiA;; as one of politically combin- 

, ed, states, 417 ; langnages used for 

the promulgation of laws in, 64. 

Avbbage, see under Sea damage. 

Bait., 406-407. 

Bahifu, 3-5, see also ToKUGAWA. . 

Bai/ANce-siceets, 291, 

Banishment, 117. 

Bankbhptcy, Courts having charge 
of, 143 ; disqualifies persons for 
electoral and '■eligible rights re- 
specting the membership of the 
House of Representatives, 131 ; 
causes the debtor to forfeit the 
benefit of time, 215 ; terminates 
power of representation, 218 ; pre- 
vents persons from acting as 
guardians, 271 ; terminates anony- 
mous association, 308. 
BANKRtnPTcr Law, 7. 

Bqntq, nature of, 291-292. 

Bathing, promiscuous, 177. 

BiEEDGiDM', adoption of the Code Napo- j 
leon in, 47 ; form of government 
of, 124; promulgation of laws in, 
6446 ; influence of Belgian law 
on Japanese law, 10. 

Beihjcebmnts, 427-428. 

BiCsTttAM, on classification of juris- 
prudence, 99 ; On natttre of rights, 
107 ; on bisect of law, 14. 

Bigamt, as an ohstaqlp to marriage, 
247, 251, S®8; penalty for, 201, 
203. 

BjxEg, classes of, 318 ; nature of acts 


on, 319-320 ; nature of rights upon, 
318-319 ; law governing interna- 
tional questions re, 448-450. See 
also Bills oe exchange, Pbo- 
iw^OEy NOTES and cheques. 

Bills OP exchange, nature of, 320; 
drawing of, 320-321 ; indorsement 
of, 321-322; acceptance of, 322- 
323 ; acceptance for honour of, 
326-327 ; claim for security upon, 
323-424 ; payment of 324 ; pay/p 
ment for honour of, 327; claim 
for recourse on, 324-325 ; surety* 
ship on, 325-326 ; protests tje, S27<^, 
323 ; parts of, 328,; copies of, 328- 
329 ; inverse,. 325 ; suits on, 386, 

Bills OP LADING, 336-337. 

BlachmIil, 201, 205. 

Blaoestone, 14. 

Blockades, 437-438. 

Bluntschlt, 50. 

Boabd op Audit, the, establishment 
of, 6 ; auditors disqualified for the 
meralH^ship of the House of Re- 
presentatives and other public 
bodifes, 147448, 

Boissonadede Fontababie,,9. 

Bombardment, 434, , 

Bkokehs, nature and duties of, 308- 
309 ; incidence of commission due 
to, 309. 

Bu-dget, the, first promulgation of, 6 ; 
annual revision of, 189; validity 
of, 189 ; power of the Diet re, 140, 
21 ; the Cabinet’s deliberations on, 
149. 

Buildings, damages caused by defec- 
tive, 245 . See also Immovables. 

Businibs management, meaning of, 
242 ; the manager’s rights and lia- 
bilities, 243 ; law governing inter- 
nateOnal. questions re clftims aris- 
ing from, 447-4'48; as a cause of 

, obligations, 227, 
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Cabiott, the, organization of, 149, 131 ; 
as an organ of central administra- 
tion,' 145 ; duties of, 149. 

Cabinet Obbtnancesi issue of, 24; 
150 ; enforcement of, 64. 

Capacity, meaning of, 83-84 ; ■ persons 
•who have not, 207-208, 359-360 ; 
law governing international ques- 
tions re, 83-84, 442, 448-449. 

Capital punishment, nature of, GO- 
TO, 196 ; execution of, 414. 

Capitulation, 434. 

Carbiage, meaning of, 311 ; of goods 
(by land) 311-312, (by sea) 335- 
337, 450-451 ; of passengers (by 
land) 312, (by sea) 337. 

Carriers, see Carriage. 

Central Administration, 144 et seq. 

Central Government, Begulations 
for the Organization of, 7. 

Cession, 116-117, 115. 

Chakuho, meaning of, 246. 

Chambers of Commerce, Law Concern- 
ing, 182. 

Charges por use, national, 191 ; pre- 
fectural, 159 ; district, 163 ; muni- 
cipal, town or village, 169. 

Charter-parties, 336. 

Cheques*, nature of, 330 ; drawing of, 
330 ; agreements for drawing, 330- 
331; penalty for overdrawing, 
331 ; crossed, 331 ; provisions re- 
lating to bills of exchange apply 
mistatis mutandis to, 331. 

Children, classes of, 255 ; legitimate, 
255, 278, 280, 287 ; right to contest 
the legitimacy of, 255 ; illegiti- 
mate, 255-256,' 278, 280, 287; 
adopted, see Adoption ; rights of 
children enceinte, 245, 270, 284; 
under parental power, 262-265; 
successional rsftik and portions of, 
278, 280, 286-287. 

China, consular jurisdiction in, 419; 
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Chinese influence on Japanese law, 
1-4, 6, 8. 

Choku-nin oeeicials, appointment 
and dismissal of, 149. 

Chosen, see Korea. 

Cicero, 104. 

Cities, as self-governing local bodies, 
150 ; rules and regulations of, 25- 
26, 164 ; organs of, 164 ; mayors 
of, 168 ; revenue of, 169 ; taxes of, 
169-171 ; Begulations for the Or- 
ganization of, 7, 25-2(5, 163 et seq. 

Citizenship, full, 164. 

Civil and military appointments, 
eligibility for, 130, 86, 

Civil Code, the, history of, 8-10 ; na- 
ture of, 206 ; contents of, 206 et 
seq. ; when it is applicable to com- 
mercial matters, 288. 

Civil procedure, meaning of and prin- 
ciples underlying, 377-378 ; part- 
ies, 376 ; litigation capacity, 377 ; 
procedure in first instance, 378- 
381 ; appeal in first instance, 381- 
382 ; appeal in second instance, 
382-383 ; complaint, 383-384 ; re- 
newal of procedure, 384-385 ; sum- 
mary procedure, 385-386 ; suits on 
documents, 386; execution, 386- 
391 ; provisional seizure, 392; pro- 
visional dispositions, 392-393 ; 
public summons procedure, 393- 
395 ; arbitration, 395-397. 

Civil Procedure, the Code op, pro- 
mulgation of, 7 ; contents of, 378 
et seq. 

Civil registration, 371-374. 

Code Napoleon, translation of, 8 ; its 
adopted by Belgium, 47 ; its effect 
on Preach jurisprudence. 

Codification, 8-9, 6-7. 

Coinage Law, 182. 

Colouring materials, harmful, 181, 

Commerce by sea, in general, 335- 



INDEX. 


41 8 

j . S89 j laXv governing international 
complications re, 450-451. 

CSoMirjiEOTAi, AGENTS, meaning of, 292; 
special lien enjoyed by, 292 ; tbeir 
disability to compete witb their 
principals, 292. 

OoMMEEGiAL Code, the, promulgation 
' ahd amendmfent of, 7 ; provisions 
of, 288 5ie^. 

CoMTjsiEEoiAii MATTBidS, latv appliciible 

' , to, 288.- - 

OoMMEEOtAiL EEGrs'pftATTON, the com- 
petent Be^stryt OflSee, 289-290, 
356-357 ; Registers required for, 
357; applications for, 357-358; 
effect of, 389 ; cancellation of, 358- 
359 ; concerning trade names, 359; 
concerning minors, 359-360 ; con- 
cerning married women, 360 ; con- 
cerning legal representatives, 361 ; 
re procurators, 361-362 ; r^liqui-| 
datorsi 362 ; re ordinary partner- 
sidips and limited partnerships, 363- 
■ 364 ; re joint-stock companies, 365- 
368 ; /-e joint-stock limited partner- 
ships, 368-370 ; re foreign - com- 
■ .panies, 370^71. 

CcWOfEECTAL 7TEANSACTIONI3, what are, 
304-305. 

OoKMlasiOH AGENTS, Ordinary, .309 ; 
quasi-, 310. 

Communications, 181-182. 

CoMPANiffi, nature of, 209-210, 292- 
293 ; classes of, 293, 290 ; registra- 
tion of, 293, 363-370 ; judicial dis- " 
solution of, 293-294 ; consolidation 
of, 294. See also Oedtnaey paet- 
>o®E®a:iPS, Limited PAETNEESi-iips, 

' Joj!NT«roc!E; ooitfpANiPS, Joint- 
stock mmitkd pabtneeships and 
PoimGN OOSrPANTES. 

CoMPABATIVEJtmiSPElFD3ENaE,l:02-103 ' 

0^vnj.^m^ {kdh3ku), a form of appeal’ 

' 411-412. - 


CoJiDiiAiJifT {ko)iuso)-, against an ofiend- 
er, 400-401. 

CoMPEOMistt, meaning and effect of, 
242. 

^CoMPDisioNf as a means of supporting 
law, 16-18. 

'COMPUESQEY ADMINISTEATION, a form 
of execution, 391 . 

CoMPPESOBY EAW, 45-46. 

Conditions, meaning of, 214; prece- 
dent and subsequent, 214-215, 234. 

CoNPJSGATiON, criminal, 72, 196 ; mili- 
tary, 426, 432, 436, 437, 488. 

CoNPiJGTS OP POWER, between Depart- 
ments, 149. 

Confucian classics, quotations from, 17- 
18. 

Confusion (merger), 232. 

Conscription, in ancient times, 2 ; at 
present, see Military service. 

CONSTANS, 79, 

I Constitution, the, promulgation of, 
6; nature of, 123; power of the 
Privy Council re, 133. 

Consular jurisdiction, 83, 418-419. 

Consuls, duties of, 420-421, 191 ;ex- 
traterriforiality enjoyed by, 418. 

Consumable things, as a class of 
things, 121. 

Contagious diseases, meaning of, 33 ; 
law .concerning the prevention of, 
180. 

Continental law, on effect of war on 
commerce, 427 ; on capacity, 44*2, 
►See also French laav, German 
law, etc. 

Contraband documents, 438. 

Contraband OB' war, absolute and 
conditional, 437 ; confiscation of, 
438. 

Contraband persons, 43’8. 

Contract work*, meaning of, 239 ; tlie 
contractor’s liability of warranty, 
239 ; tbe locator’s liability for da- 
mages caused by tbe cootrdctor. 

■ ■ 246. ' . ^ ^ 
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Contracts, as a class of juristic acts, 
227 ; formation of, 233, 305 ; 
meaning of, 232 ; unilateral and 
bilateral, 232 ; with and ■without 
consideration, 232-233, 236 ; eflfect 
of, 233-234 ; rescission of, 234-235, 
238; law governing international 
.questions re, 88, 92-96, 446-447. 
See also Gifts, Sale, Exchange, 
Loans fob, consumption. Loans 
FOB USE, Hiring of things, IIib- 

ING OP SERVICES, CoNTEACT AVOBK, 

Mandates, Deposits, Associa- 
tions {kumi-ai), Life-annuities, 
Compromise. 

Contributions, military, 433. 

Convention fob the Amicable Set- 
tlement of International Dis- 
• PUTES, THE, 424. 

Counterfeiting of money, 203. 

Coronation ceremonies, nature of, 

120 . 

Corporal penalties, 70-71. 

Courts, as an organ for executing law, 
97-99; classes of 141, 375;jurisr 
diction of, 376, 398-399 ; exclusion, 
refusal and excuse of judges and 
clerks, 375-376, 399 ; liability to 
indemnity for damages caused by 
officials of, 147. See also Local 
Courts, District Courts, Courts 
OF Appeal, Supreme Court, 
Civil procedure and Criminal 

PROCEDURE. 

Courts op' Appeal, as a class of ordi- 
nary Courts, 141 ; jurisdiction of, 
143. 

Courts Martial, 141. 

Credit, oflences against, 201, 205 ; as 
a contribution to a company, etc., 
294, 241. 

Criminal Code, the first, 6 ; the pre- 
sent, 7, 192 et seq. 

Criminal law, international aspect 
of, 89. 

Criminal pbnaltiik, 196, 72-73 ; sus- 
jiension of execution of, 198-199. 


!:Cbiminat, procedure, inquiry into 
ofienceB, 399-400 ; prosecution, 
402; preliminary qj?|an>ination , 
402-406, 407-408 ; public, trial and 
judgment in first ■ insianee, 408- 
41 0 ; appeal in first instance, 41 0- 
411; appeal in second instance, 
411 ; complaint, 411-412 ; final and 
conclusive judgment, 412 ; extra- 
ordinary appeal, 412-413 ; renewal 
of procedure, 413-414 ; execution, 
414. See also Courts. 

Criminal procedure. Code of, the 
former, 6 ; the present, 7 ; nature 
of, 397-398 ; contents of, 398 et seq. 

Criminal responsibility, 192. 

Curators, duties of, 208 ; provisions 
governing, 272 ; supervision over, 
274. 

Current account, 306-307. 

Custom, as a source of law, 54-55; 
effect of, 43. 

Customary law, effect of, 54, 57 ; 
when custom becomes, 56-57 ; 
duty of judges to know, 57-58 ; 
commercial, 288. 

Dairymen, control of, 181. 

Dajokwan, the, 2. 

Damages, compensation for, 74-75, 
246-246 ; when caused by officials 
or the State, 1 47-148. 

Day books, 291. 

Deap' mutes, criminal acts of, 192 ; 
how they are adjudged quasi- 
incompetent, 208. 

Death, see Capital, punishment. 

Departments op’’ State, 150. 

Departmental Ministers, as con- 
trasted with Ministers of State, 
131 ; powers of, 150 ; actions 
against dispositions of, 171, 173. 

Departmental Ordinances, issue of, 
150, 24 ; enforcement of, 64. 
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Dkposiis* meaning of, 240 ; return of, 
240 ; itregular, 240-241’; commer- 
cial, 312-313. 

DbikSbtog, on legislative interpreta- 
tion, 3-2-33; on customary law, 57. 
DESERxroN> of tlie husband or wife, 
254 ; of the adopted .by the adopt- 
er vice versd, 261 . 

Deekntiok, a' Jranalty, 72, 196 ; -war- 
rants of, 403-404. 

Dikt, the, public notice of opening of, 
6 ; organization of, 133-134 ; its 
share in legislation, 20-22, its pow- 
er respeeting the Budget, taxes, 
etc., 139-191 ; ‘convocation of, 138, 
124 ; opening of and debates in, 
138-139, 124 ; closing of, 139, 124 ; 
prorogation of, 1 39, 1 24. 

Diq-bst, the, 69. 

DiSAPPEAUAJfCE, adjudication of, 209. 
Disteict assembly, the, electoral and 
eligible rights in regard to the 
membership of, 161-162; matters 
W be deliberated upon in, 162. 
BlBTEifCr OPTOCIL, the, composition 
and powers of, 16^163. '* 

BiSTElCfr CotiBXS, as a class of Ordi- 
nary 0 iurts, 141 ; jurisdiction of, 

, 143. See also 'Gotncrs. 

District OEmisrANCBs> 162, 

BlSroicxs, as self-governing local hod- 
’ ies, 160, 161 organs of, 161 ; re- 
venue of, 168 ipowers of headmen 
of, 162. 

©iiyrsiBLE THJHGS, as a class of things, 

. 121 . , 

Bxyoeoe, judicial, 253-264; by mutual 
' agreement, 283; law governing 
; . interiMferml questions re, 85, 444 
forbidden in certain countries, 62. 
Docxobs and dentists, 181., 
iBeHsIlwcLE, meaning of, 208 ; ihViolar 
“bUb^ Iso f. ’violation of,. 200, 

Dj^INEINe WATEH.,. pollution of,.203. 


■Dettgs, control of, 181. -■ 

Duties, legal, 122. 

Dgypt, mixed jurisdiction in, 419. 

Emperoe, the,, who becomes, see I>t- 
PEEiAi, succession; prerogatives 
of, 124-125, 20, 22-26 ; his power 
to nominate or expel members of 
the House of Peers, 134-136. 

Emphyteusis, as a class of r^a,l. rights 
and of leases, 217-218, 221. ■ v,i_ 

Dmployeks, their liability for damages 
caused by employees,. 245. See 
also Hieing op sebyices, 

English haw^, its influence on Japa-* 
nese law, 8, lOl on judicial inter- 
pretation, 61 ; on promulgation of 
law, 63, 67 ; on damages,; 74; on 
form of government, 124 ; on effect, 
of war upon commerce,' 427 ; on 
capacity, 442 ; on bills, 427'. 

Eba, naming of a new, 133. 

Escape, of criminal {)risonors, 200, 

' 202 ; of prisoners of war, 429. 

Eueopean influence on Japanese 
LAW, 6, 8, 9-10, 47 -48, 

l^OHANGB, meaning of, 236. . See also 
CoNTEACTS.. 

Exchangeable things, as a class of 
things, 120-121. 

Exchanges, foreigners’' disability to 
he members or brokers of, 119. 

Km’.(.t.ti(.iN (civil;, meaning of, 386- 
387 ; organs of, 387 ; conditions 
for 387-388 ; carrying-out ‘of, 388- 
391 ; means of insuring, 392-393 ; 
of arbit^a^tion awards, 397. 
Execution (criminal),;;414. 

Execution clause, 388. 

Expert witness^, 406, 410. 

Expeessions of intention, the 
essence of juristic acts, 212 ; thejr 
effect when the intention aijd ex- 
pression do not agree, ' 212-218 ; 
w ben they take effect inter ahsentes, 
213,233. 
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ExPBOPKiATlosr (of land), deliberations 
; on, 149. 

Extradition, 419-420. 
Extbaterritoriality, 83, 413. 

Eactoby Law, 182. 

False accusation, 201, 203. 

Family councils, constitution of and 
deliberations in, 274-275 ; powers 
of, 274, 248, 253, 257, 261, 265, 
271, 272, 278, 279, 289. 

Fees, national, 191 ; prefectural, 159 ; 
district, 163; municipal, town or 
village, 169. 

Females, disqualified to join political 
associatians, 175. See also Mar- 
ried WOMBK. 

Feudalism, inauguration of, 3 ; fall of, 

6. s'' 

Fines, 72, 196. 

Foreign companies, control of, 303, 
352-353 ; recognized as juridical 
. persons, 211, 451-452 ; registration 
of, 303, 370-371 ; law ■ governing 
tbe issue of shares or debentures 
by, 453. 

Foreign Departsient, tbe, 150, 191. 
Foreign judgments, 387. 

Foreign juridical persons, 211'; re- 
gistration of, 373. ..1 

Foreign law, as a source of law’-, 62, 

• 47-48. 

Foreign powers, offences in aid of, 

200 , 201 - 202 , 

Foreign sovereigns or presidents, 

, extraterritoriality of, 418 ; offences 
against, 200, 202. 

Foreigners, meaning of, 114 ; disabi- 
lities of, 86-87, 117, 118-119, 175, 
' 181 enjoyment of private- rights 

by, 118, 207. 

Forgery, 200, 203. . 

Formosa, enforcenient of laws applica- 
ble to, 63 ; languages used for the 


promulgation of laws applicable 
to, 64 ; form of promulgation of 
laws applicable to 68 ; Governor- 
General of, 145, 151. 

FofiMosAN Government OitDiNANCESj 
■ ' issue of, 151, 24, promulgation of, 
68 . 

Foiuvarding agents, 310-311. 
Foundations, 209 ; acts of foundation, 

- 210 . ■ . ■ 

Fraud, 201, 205. 

Frederick, King op Prussia, 27. ■ 

French laiv, its influence on Japa- 
nese law, 8 ; 9-1 0, 47 ; derived from 
Roman law, 41 ; on divorce, 64 ; 
on damages, 74, 79, See also Con- 
tinental LAtV. 

Fruits, natural and legal, 212. 

Fit, see Prefectures. 

(yAIUS, 42, 59. 

Gambling, 201, 204. , 

Game law, 1 82. 

General law”, 36-40. ■ ■ 

Geneva Convention, the, 427, 430r 
431. 

German law, its influence on Japan- 
ese law, 8, 10, 47, 124, 206; deriv- 
ed from Roman law, 41 ; on judi-r 
cial investigation of ' customary 
law, 57 ; on promulgation Of law, 

, f 63 ; on retroactive eftect of law, 80. 

See also Continental law, 80. 
Gierke, ‘51. ' 

Gifts, 235. See also Contracts.- ' 
Go-jo, 12. 

Goseibai Shikimoku, 12. 

GovEitNMENT, the,- See Admxnistra- 
' TION, ■ Cabinet, the, et c, ; f orm 'of; ' 

123. ■ ■ ■ : 

, Greek LAW’^, 62, 66, 124. 

Guardians, for whom ■ they are re^ 
quired, 208, 270 ; who become,* 
270-271; qualifications for, ‘271; 
supervision oyer, 272, 274 ; affairs 
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■of^ 2'iF2-273 ; teminatipn of guard- 
iansMp, 273-^74 ; tteir disability 
to adopft tbe wauds, 25.8^259. 

flAGiQiB OoiSVSKTIONS, 424> 431, 435- 
436;. See also Eegulations, Con- 
cerning Laws and Customs of War 
on Land nndnr War. 

14. 

HankIR ofriciaxs, appointment and 
dismissal of, 150. , 

HAKiftOtlBlNG OF OFFBSDERS, etC., 

200 , 202 . 

Hkad of a house, wbo becomes, 277- 
279, 268-269 ; rights and liabilities 
of, 248, 257, 263, 266-267, 268, 
271, 280 ; effect of loss of Japanese 
nationality by, 276, 279. See also 
House and Members of a House. 

Hekisho, 12. 

Hiddee treasures, discovery of, 220. 

Hibhtg op services, meanmg of, 239 ; 
assignment of tbe right under, 
239 ; renewal of, 239. 

Hirirg of THiECfS, as a class of leases, 
221 j meaning of, 237-238 ; renewal 
of, 238 ; effect of rescission of, 238. 

Histobioae jubisprudeince, 102. 

Hokkaido, Govereor of, as an organ- 
of central administration, 145 ; 
powers of, 153 ; supervision over, 
150-158. 

Hokkaido Assembly, the, 161. 

Hokkaido Government Obdieaeces, 
20,158. 

Holland, influence of her law on Jan 

panese law, 10. 

on the distinction between 
public and private law, 50. 
Homicide, 201, 204. 

.p^ONOitW* penalties against, 73, 

i^llbology of the tenp,. 11- 

,c ■ 18 . ^ ; 

House, a, head of, sep Head of a 


HOUSE ; meanhers of, see Members 
OF A HOUSE ; exclusion from, 268 ; 
refusal to a person’s return to, 
268 ; founding of, 268-269 ; succes- 
sion to, see Succession to a house. 

House of Peers, the, composition of, 
134 ; rights of, 140 ; rights of 
members of, 140. See also Diet, 
the. 

House of Eefresentatiyes,; the, 
composition of, 136-188 ; dissolu- 
tion of, 139, 124; rights of, 140; 
rights of members of, 140. See 
also Diet, the. . 

Hyakkajo, 12, 65, 101. 

Ihering, on promulgation of law, 63 ; 
on effect of law, 106 ; on nature of 
rights, 107. 

Illegal arrest or imprisonment, 
by judges, etc., 201, 204 ; by or- 
dinary persons, 201, 205. 

Immaterial things, as a class of 
things, 122. 

Immovablis, as a class of things, 119 ; 
hiring of, 238, sale of (subject to 
a stipulation of rerpurchase),''235^ 
236 ; registration of, see Regis- 
tration OF real estate. 

Imperativ'e laav, 45. 

Imperial Governor {Taifu),ViT, 133. 

Imperiat. Hereditary Estates, in- 
clusion of properties in, 133. 

Imperial House, the, adoption of or 
by members of, 258, 257 ; marriage 
of members of, 248 ; Courts having 
charge of civil and criminal ac- 
tions Against members of, 143, 
144 ; offences against, 200, 201. 

Imperial House Law, the, nature 
of, 123 ; amendment of 1^, 

Imperial Houslholu DepaotmWiT* 
the, position of the Minis tm; of, 
131 ; dis<|u»RficatiQtt for the mem 
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bership of the House of Eepre- 
sentatives and other public bodies 
of officials of, 146. 

Imperial Ordinances, classes and 
cfiect of, 23-25, 78 ; enforcement of, 
64; power of the Privy Council 
re, 133 ; power of the Cabinet re, 
149. 

Imperial succession, principle of, 
123, 125 ; order of, 125-126. 

Imprisonment, 72, 196. 

Incapacitated persons, 207-208. 

Incompetent persons, acts of, 208 ; 
guardians for, 208, 270 etseq. ; dis- 
qualified for election, 137, 164 ; 
disqualified to act as guardians, 
270 ; incompetency terminates 
power of representation, 213 ; also 
anonymous association, 208. 

India, method of promulgation of laws 
in, 66 ; the Institutes of Manu, 62. 

Indivisible things, as a class of 
things, 121. 

Inherited laav, 47-48. 

Inns, etc., control of, 177. 

Insane persons, how they are ad- ' 
judged incompetent, 208 ; liability 
for damages caused by, 245 ; pro- ' 
tettion of, 177. ‘ 

Instigators, 194. 

Insurance, classes of. 313-314 ; against 
loss, 314-315 ; against fire, 315 ; on 
carriage, 315 ; marine, 315 ; on life, 
315-318. 

Insurance Law, 182. 

Insurrection, 201. ' 

Intent, as an element of offences, 193. 

'Interest, the maximum legal rate, 
45; commercial, 305; on loans 
for consumption, 237. 

International Commercial Laav 
■ Conference, the, 450. 

International inVisstigation, 424. ' 

International laiv,' as a class of law,! 
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63 ; public, 414 et seq.] private, 
441 et seq. ; marine, 331. 

Interpretation (of law), classes and 
use of, 26-27 ; doctrinal, 26-31 ; 
grammatical, 28 ; logical, 28-31 ; 
legal, 32-36 (legislative, 32-34 ; 
judicial, 34-35; administrative, SS). 

Interpretative jurisprudence, 101- 

102 . 

Inundation, 200, 202. 

Inventories, 291. 

Iriai-lien, meaning of, 222. 

Islands, Governors op, their position 
and powers of, 152-153 ; as ofiicers 
of judicial police, 400. 

Italian law, on the formation and 
effect of contracts, 88, 96. 

Japan, her attitude towards an enemy, 
426 ; legal history of, 1-10. 

Japanese subjects, who are, 114-117, 
91 ; rights and duties of, 117-118, 
130-131, 1.64. 

Jdei SMkimoku, see Goseihai SUki- 
viohu 

JoiNwsTOcK COMPANIES, nature and 
organization of, 297 ; name of, 
290 ; liability of shareholders in, 
297 ; increase or reduction of the 
capital, 297-298; 301 ; organs of, 
298-299 ; reserve fund of, 299-300 ; 
distribution of profits of, 300 ; 
debentures of, 300 ; making and 
alteration of the company’ con- 
tract, 297, 300-301 ; dissolution of, 
301 ; liquidation of, 30l ; registra- 
tion of, 365-368. See alsG CoM- 

I>ANIES. 

Joint-stock limited partnerships, 
nature of, 302 ; name of, '290 1 
rights and duties of partners with 
unlimited liability in, 302 ; maii- 
agement and representation of, 

' 302 ; organs of, 302 ; dissolution 
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of, 302; conversion into < joint- 
stock compariiesj 803 ; r^istfation 
of, 368-370. See also CdiirFAiiriES. 

Judges,' position of 141'; Vlien 'they 
are • disqualified to eiCercise their 
functionsi 375-376, 399 ; abuse of 
• power hy,: 204; disqualified for 
' being members of the House of 
Representatives, and other public 
bodies, 147. See also CouiiTs. 

JuDGMESTTS (civil), classes of, 380-381 ; 
constitute titles of obligation, 387- 
388 ; of exclusion, 394-395, 353 ; 
of execution, 387, 397 ; foreign, 
387. See also Coubts, Cxvil teo- 
CTDUEE and Execution. 

JUDGKENTS (criminal), eilect of, 410, 
412; execution of, 414. See also ; 
CoUETSandCEI>nNALPBOCEl)UEE. ) 

JuDiciAX police, officers of, 400. j 

JUDICIAD EBECEDENTS, aS a SOUrCO of 
law, 60-61 ; effect of, 35, 61 . 

JUEIDIOAD EEBSONS, meaning and 
classes, 210 ; constitution of, 210 ; 
cupins of, 210 ; supervision over, 
210, 211; dissolution and llquida- j 
tion of, 211, 76; foreign, 211; re- 
gistration of, 210, 372-373 ; not : 
amenable to punishment, 192, 

JUBISEKODENCB, classes of, 99-103. 

JuEiSTic AC®, meaning of, 212; as 
causes of obligations, 227 ; annul- 
ment of, 76, 214; void, 76, 214;, 
forced suspension or abandonment 
of, 76-f6, ; restrictions on the eflfect 
of, 214-215 ; law governing inter- 
national questions re the form of, 
89-90, 447, 449. 

Justjfiabm: defence, 192-198. See 
also Self-] IE I, r. 

Justinian, 69. 

Baur, 14. 


Kaeaputo, see Saghalien. 

■Keefee of- the Peivy Seal {Nai- 
Daijin), the, position of, 131. 

Kemmu Sliikimoku, 12, 

Ken>, see PeefectueeS, 

KidnAffing, 201/;205. 

Kiyouea, Viscount , K., 7. . 

Kiyowaea Natsuno, 14. 

Eoeba, enforcement of laws and or- 
dinances applicable to, 64 ; Courts 
in, 141 ; the Governor-General of, 
145,155, 

KOEEAH GoVEEmiENT Oedinahce^, 

~ 20, 24, 165. 

K-wantung, the G-ovenior-General of, 
145, 149-150 ; Courts in, 141 ; en- 
forcement of laws and ordinances 
applicable to, 64. 

Kwantung Goveenment Oedin- 
ANCI^ 20, 24, 150. 

LANDjja class of immovables, 119 ; re- 
gfetration of, see Registeation 
OF "EEAL estate. 

Langenn, 61, 

La-vv (in general), meaning and use 
of, 15-16, 18-19; classes of, 20, 
36-58 ; Origin of, 13-15 ; sources 
of, 54-62; maintenance of, 16-18; 
procedure for making, 19-26, pro- 
mulgation and enforcement of, 
63-68, 97-99; effect of, 78-96 ; al- 
teration and repeal of, 77-78 ; in- 
terpretation of, see Inteepeeta- 
tion; penalties under, 68-76; re- 
lations between morality, and re- 
ligion and, 104-106. See also Le- 
, ci^Ative fo-wee and various 
ordinances. 

Raw (in the narrower sense), mceii-iing 
of and procedure for making, 19- 
; 23^ effect of (as compared with 
orduiiances), 24-25 ; power of the 
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•CaJbinet re, 149 ; power of tlie 

■ Privy Council re, 133. 

'Law OS' the Houses, the, promulga- 
tion of, 6 ; contents of, 21-23, 138- 

: . ,140. , 

Leases, classes of, 221. 

JjeOacies, when they take effect, 28.5 ; 
their effect when the legatees die 
prior to the testators, 285 ; rights 
and duties of legatees hy a univ- 
ersal title, 284; acceptance and 
renunciation of, 285 ; when they 
do not take effect, -285-286 ; efleet 

‘ ' of, 286 ; reduction of, 287. 

IjEGAl pobtions, 286-287. 

I.EGAE eepeesentatiyiss, meaning of, 
213 ; of minors, 207, 265 ; of in- 

' competent persons, 208 ; formality 
required when they carry on bu- 
sinesses for minors or incompetent 
persons, 289, 361. 

IjEGislative power, 20-26, 126. 

Legitimacy (of children), requisites 
for, 265 ; acknowledgment of, 255- 
256 ; la-w governing international 
questions re, 85, 444. 

Use-majeste, 201, 200. 

Lettees oe advice, 311. 

Libel, 201, 205. 

Liberation, on bail, 406-407 ; provi- 
sional; 199. 

Liberty, pehalties against, 71-72 ; 
rights to, 130. 

Liens, civil, 222-223 ; commercial, 305. 

Ltikb-annhitjes, meaning of, 241. 

Limited partnerships, nature of, 296; . 
conduct of affairs of, 296 ; dissolu- 
tipn of, 296-?297 ; conversion into 
ordinary partnerships, 297 ; regk- 
trafion of, 368-364. 

•Liquidators (of a company), registra- 
tion of, 862. 

Litispendence, 378'*379. 
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‘ Local administration, as a class of 
administration, 144; conduct of, 
156. See also Prefectures, Dis- 
.tricts, Cities, Towns, Villages. 

Local Courts, as a class of ordinary 
Courts, 141 ; jurisdiction of, 141- 
143. 

Loans EOK consumption, meaning of, 
236 ; the lender’s liability of war- 
ranty, 237. See also Contracts. 

Loans eor use, meaning of, 237 ; the 
lender’s liability of warranty, 237, 
See also Contracts. 

London, Declaration oe, 436, 438. 

Lost articles, finding of, 220. 

Lycurgus, 62. 

Maine, 108. 

Majority, age of, 207, 126. 

Mandates, meaning of, 239 ; the man- 
datory’s liability, 239-240 ; quasi-, 
240. 

Manu, the [Institutes pf, 62. 

Marine law, 331. 

Mariners, 333. See tilso Shipmasters 
and Seamen. 

Marriage, conditions fox, 247-^50; 
notification of, 249-260 ; invalidity 
and annulment of, 260-251 ; effect 
pf, 251-252, 246, 269, 271, 114, 
115; dissolution of, 253-264; law 
governing -international questions 
re, 84r-^6, 442444. 

Married women, legal capacity of, 
208, 262, 289, 360 ; registration of, 
360. See also Marriage. 

Material sbgubity, meaning of, 222- 
223. See also Liens, Preebben- 
tial rights. Pledges and Mort- 
gages. 

Materiaij things, as a class of things, 
121-122 ; “ tilings ” in the sense of 
the Civil Code confined to, 212. 



INDEX. 


A06 

Matbimoniaij pkopett, effect of ] 
legal arrangement re, 262 ; effect 
and registration of agreements re, 
262,373-374,360. • ^ 

MEBTrass, meaning oi 173 ; formalities 
required for, 173-174;. limitations 
on, 174. 

.'MembEes oe a Hottse, wlio become,' 
269-270 ; rights and duties of, 267, 
263, 266-267i 268 ; effect of loss of 
Jiapanese 'nationality by, 279. 
See also Hottse and Head of a 
Hottse. 

MEEOEi^see Coefttston. 

Tvr-B'.Tiirnf, , on tbe distinction between i 
public and private law, 51; on' 
nature of rights, 107. 

Metropomtah Police Board, the, 
organization of, 154 ; tbe^Superin- 
tendent’s powers, 153-154,176,400; 
supervision over him, 150, 153; j 

, IfeiROPOLiTAH Police Board Ordi-‘ 
NANCES, 24, 154. 

MiXITART 'BURDENS, 188-189. 

Military and Saval men, disabili-' 
ties of, 137, 175; marriage of, 
248-249. 

Melitaby seceets, protection of, 189. 

Mimtaby servtce, 117, 131, 183-188. 

•Mining Law, the, 182. 

Minister President of State, tbe, 
as an organ of central administra-. 

, tion, 145 ; duties Of, 149. 

Minister of the Hottsehold, the, 
portion Of, 131. 

Ministeb^ as representatives of states, ■ 
420 ; extraterritoriality of, 418. 

MinistebS of State, as organs of cen- 
tral administration, 145,; duties 
of, 149-150 ; responsibility of, 131- , 

' m , , : 

Minors^ as incapa^tated persons, 207 ; ; 
guardians for, 270 under 

, pareafcal power, 262, el seq. ; their 1 


capacity when authorized to carry 
on businesses, etc., 265, 286, 289 ; 
registration of, 359-360, 367 ; liabi- 
lity for damages caused by, 245 ; 
their disqualification to act as 
guardians, 271 ; to join political 
associations, 175 ; in respect to 
election, IST", 164; forbidden to 
■ smoke, 177. 

_ Misappropriation, 201 , • 205. ' 

•Mixed jurisdiction, 419, 

Modestinus, 42, 69. 

Mohamet, 62. , 

Morality, relations between laTj and, 
104-106,“ 19. y , ; 

Mortgages, as a class of real rights, 
217-218 ; nature of, 225-227 ; how- 
third persons’ may terminate, 226. 

Moses, 62. 

Movables, meaning of, 119. 

Mukoydshi-engtmi, meaning of, , 249 ; 
special condition for, 249, 251, 

. 254,359. 

Municipal Assembly,' the, electoral 
and eligible rights in respect to 
the membership of, 164, 166 ; 

number of members of, . 16^165 ; 
manner of electing, members of, 
165-166 ; powers of, 167-168. 

Municipal Council, the, compositio|,n 
and powers of, 168-169. 

Municipal law, as a class of law, 
62-53. 

National LOANS, 191. 

Nationality, acquisition of, 90-91, 
416; effect of loss of, 276, 279; 
Law of, 90 et seq, 416. 

Natural jubiskewtdenoe,. 100-101. 

■Natural law> 59, 14, ICO-lOi. ' 

Natural persons, enjoymebt ibf pri- 
"wte ''rights byj 207 ,; .as' a com- 
ponent of a State, .414, '416i 

NATURALTZA’raoN, conditions: for and 
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t effect of, 114, 115 ; disability of ' 

, , n^uralized persons, 138. 
Negotiable things, as a dass of 
* things,' 119-120. 
i^EUTftAL ZONES, 440. 

Nehtbality, 438-439. 

Newspapebs, rules re the publication 
, of, 179-180. 

Non-belligebents, meaning of, 427 ; 
protection of, 434. 

Non-consumable things, as a class of 
' • things, 121. 

Non-contentions mattees. Courts 
■ ;■ having charge of, 142-143 ; Law of 
Procedure in, 340 et seq. 
ON-EXCHANGEABLE THINGS, aS a claSS 
of things, 120-121. 

Non-neqotiable things, as a class of 
things, 120. 

Non-specieiC things, as a class of 
. things, 120. 

Novation, 232. 

Nyufu-kon-in, meaning of, 249 ; spe- 
; 'cial condition for, 249-250 ; efiect 
of conclusion or dissolution by 
, divorce of, 270. 

Obligations, meaning and causes of 
227 ; subjects of, 227-228 ; effect of, 
228-229; assignment of, 230-231; 
extinction of, 231-232 ; perform- 
, , ance of, 305 ; indivisible, 229 ; 
joint, 229-230, 305 ; material secu- 
rity for, 222-227 ; suretyship on, : 
’ ,230,325-326. 

Occupation, -432, 

Oe^ences, subjects, of, 192; criminal 
- acts which do not constitute, 192- 
, .193; elements of formation .of, 

19.3 ; intentional and unintentional, 

^ 193; positive and negative,. 193- 

194; consummated and non-con-' 
^ - summated, 194; those involving; 

a single ofiender and those involv-j 
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ing two or more offenders, 194; 
independent and concurrent, 194- 
195 ; instantanous and continuous, 
195 ; those consisting each of a 
single act and those consisting 
each of several successive acts, 
195 ; flagrant and non-iiagrant, 
196-196, 401 ; ordinary and special, 
196 ; isolated and “repeated,” 196,. 
197 ; penalties for, 196, 201-206 ; 
termination of power to impose 
penalties for, 197-198 ; suspension 
of execution of penalties, 198-199 ; 
law governing international ques- 
tions re, 96. 

Oeeioial Gazette,’ the, as a vehicle 
of promulgation of laws, 67-68. 

Oeeicials, appointment of, 145-146, 
160, 165; duties of, 149-150, 
146 ; disqualified for membership 
, of the House of Eepresentatives, 
146-147 ; penalties for contraven- 
tion of their duties, 147 ; their 
liability for damages, 147-148 ; ex- 
empted from military service, 
188 ; abuse of power by, 201, 204 ; 
offeuces against public, 200, 202. 

Opium, law concerning, 181 ; offences 
relating to, 200, 203. 

Optional law, 4446. 

Obdbes eob payment, 386-386, 388. 

Obdinances, as a class of law, 20; 
common, 23-24; emergency, 24- 
25, See also Impbbial Obdin- 
ances and various other Obdin- 
ances. 

Obdinaby partneeships, nature of, 
294 ; name of, 290 ; rights and liar 
bilities of partners in, 294-295, re- 
presentation of, 295 ; capital of, 
294, 296 ; dissolution of, 295-296 ; 
liquidation of, 295-296 ; conversion 
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MateimoniaI) PEOPETsr, effect of - 
legal arrangement re, 262 ; effect 
and registratioa of agreements re, 
252, 373-374, 360. 

. Meetings, meaning of, 173 ; formalities 
required for, 173-174 ; limitations 
on, 174. 

iStsMBEBS OE A HOUSE, wlio become,' 
269-270 j rights and duties of, 257, 
263, 266-267, 268 ; effect of loss of 
Japanese - nationality by, 279. 
See also House and Head op a 
House. 

Meb&eb, see Conpusiok. 

MEKEEt, on the- distinction between 
public and private law, 51 ; on- 
nature of rights, 107. 

Meteopolttan Podtce Boaed, the, 
organization of, 154 ; tWSuperin- 
tendent’s powers, 163-164, 176,400 ; 
supervision over him, 150, 153. j 

Metbotoditan Police Board Ordi-' 
nances, 24, 154. 

MiLITABT BURDENS, 188-189. 

Military and JSaval men, disabili- 
ties of, 137, 175; marriage of, 
248-249. 

Military SECRETS, protection of, 189. 

Military service, 117, 131, 183-188. 

Mining Law, the, 182. 

Minister President op State, the, 
as an organ of central administrar, 

. tion, 146 ; duties of, 149. 

Minister op Tjas Household, the, 
position of, 131. 

Mjnisthks, as representatives of states, 
420 ; extraterritoriality of, 418. 

Minister^ op State, as organs of cen- 
tral administration, 146 ; duties 
of, 149-160 ; responsibility of, 131- 
132. : 

IfefSRS, as incapacitated persons, 207 ; 

; guardians for, 270 etseq.; under 
.psdwtal' power, 262, et seq. ; their! 


•capacity when authorized to carry 
on husinesses, etc., 265, 285, 289 ; 
- registration of, 369-360, 357 ; liabi- 
lity for damages caused by, 245 ; 
their disqualification to act as 

guardians, 271; to join political 
associations, 175 ; in respect to 

election, ISTi 164 ; forbidden to 
• siRoke, 177. 

MiSARPROPRI ATTON, 201 , • 205. 1 

Miked jurisdiction, 419. 

Modestinus, 42, 59. 

Mohamet, 62. 

Morality, relations between laiy^ and, 
104-106,' 19. '■ . 

Mortgages, as a class of real rights, 
217-218 ; nature of, 225-227 ; bow 
third persons may terminate, 226. 

Moses, 62. 

Movables, meaning of, 119. 

Mukoydshi-engumi, meaning of, 249 ; 
special condition for, 249, 25l, 

. 254, 859. , 

Municipal Assembly,' the, electoral 
and eligible rights in -respect to 
the membership of, '■ 164, 166 ; 

number of members of, - 164-165 ; 
manner of electing, members of, 
165-166 ; powers of, 167-168. 

Municipal Council, the, composition 
and powers of, 168-169. 

Municipal lav^, as a class of law, 
52-53. 

National loans, 191. 

Nationality, acquisition of, 90-91, 
416; effect of loss of* 276, 279 ; 
Law oi^ 90 et seq, 416. 

Natural JURisKRUDiNaE,>100-101. 

Natural law, 59, 14, lCO-101. ' 

Natural persons, enjoyment of pri- 
■yate rights by* 207 ; as‘ a coni- 
ponent of a State,. 414, 416. 

Naturaltzatton, conditions for and 
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: effect of, 114, 116 ; disability of 
, . naturalized persdns, 138. 
NKGOTTABiiE THINGS, as a class of 
’ things,' 119-120. 

Neutral zones, 440. 

Neutralitt, 438-439. ■ 

Newspatees, rules re the publication 
of, 179-180. 

Non-belligerents, meaning of, 427 ; 
protection of, 434. 

Non-consumable things, as a class of 
- • things, 121. 

Non-contentions mattebs. Courts 
> ;• having charge of, 142-143 ; Law of 
Procedure in, 340 et seq. 
|Ton-exchjvngeable things, as a class 
of things, 120-121. 

Non-negotiable things, as a class of 
things, 120. 

Non-specipiC things, as a class of 
, things, 120. 

Novation, 232. 

Nyufu-kon-in, meaning of, 249 ; spe- 
; ' cial condition for, 249-250 ; effect 

of conclusion or dissolution by 
, divorce of, 270. 

Obligations, meaning and causes of 
227 ; subjects of, 227-228 ; effect of, 

. 228-229; assignment of, 230-231; 

extinction of, 231-232; perform- 
' , , ance of, 305 ; indivisible, 229 ; 
joint, 229-230, 305 ; material secu- 
rity for, 222-227 ; suretyship on, 

^ .230,325-326. 

Occupation, 432. 

Qeeence^ subjects of, 192; criminal 
• Mts, ■which, do not constitute, 192- : 
.. 193; elements of formation .of, 

. , 193 ; intentional and unintentional, 

, - 193 ;. positive mid negative,. 193- 
194; consummated and non-con- ■ 
... summated, 194; those involving! 
a single offender and those involv-; 
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ing two or more offenders, 194; ■ 
independent and concurrent, 194- 
195 ; instantanous and continuous, 
195; those consisting each of a 
single act and those consisting 
each of several successive acts, 
195 ; flagrant and non-flagrant, 
195-196, 401 ; ordinary and special 
196 ; isolated and “ repeated,” 196, 
197 ; penalties for, 196, 201-206 ; 
termination of power to impose 
penalties for, 197-198 ; suspension 
of execution of penalties, 198-199 ; 
law governing international ques- 
tions re, 96. 

Opeicial Gazette,’ the, as a vehicle 
of promulgation of laws, 67-68. 

OppiciALS, appointment of, 145-146, 
150, 165 ; duties of, 149-150, 
146 ; disqualified for membership 
of the House of Eepresentatives, 
146-147; penalties for contraven- 
tion of their duties, 147 ; their 
liability for damages, 147-148 ; ex- 
empted from military service^ 
188 ; abuse of power by, 201, 204 ; 
offences against public, 200, 202. 

Opium, law concerning, 181 ; offences 
relating to, 200, 203. 

Optional laiv, 44-46. 

Orders for payment, 386-386, 388. 

Ordinances, as a class of lav?, 20; 
common, 23-24; emergency, 24- 
25. See also Imperial Ordin- 
ances and various other Ordin- 
ances. 

Ordinary partnerships, nature of* 
294; name of, 290; rights and liar 
bilities of partners in, 294-295, re- 
presentation of, 295 ; capital of, 
294, 296 ; dissolution of, 295-296 ; 
liquidation of, 295-296 ; conversion 
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IntG iiiiited 
re^stratida of; SBS'iSGl.- 
Oa^BBSHiP, a^ a cla§5 of seal right, 
217-218 j iaeahiiig and extent of, 
219-220; special yf^js Gfaci^air- 
' Ing, 220 ; joint, 220-221, 280-281. 

^ I^jSjiAinjs, 42, 59. 

PABEsraAii POWEB, "wlio exercises, 262 ; 
Scope of, 262-266 ; deprivation of, 
263, 266. 

Pabis; Dbobaeation of, 435. 
ParleineiitaireSt 430, 436. 

PASBPOBOS; BtmES COSCSEBOJIITG, 191. 
PA.TOTJS, 42, 59. 

Peebs, the House of, see House oe 
Pebes; marriage of, 246. 

Pebau seevitude, 72, 196. 
pEBEOiuyiAKCE, 231 ; direct, 75. 
Peeioiss, 215. 

PMjtmt, 200i.203. 

Pebsoi^S, 112-114. 

** Personal principle,’* 81-87. ' 

pETirroNS {setgwan), subjects’ right to 
preseht, 130, 140; 

pETirtoira (^aig«>a«), meanihg of, 171 ; 
matters forming the subject of, 
lti*172 ; relation between adminis- 
teative Sctions and* 172-173. 

PlXATO, 104. 

PiEDGE, instruments of, 313. 

Pl^pGBS, as a class of real rights, 217- 
2l8; nature of, 225; pledges se- 
' curing 0bl%etdoiiB arising froin 
nemmertM transhctiGuS, SOS. 
'PorAdi! Btte, 72, 19^;" 19'S foottt'Ote. 

^ Ifeica oEFiUtixs, ^buss' of power by, 
204; disqualified for the itteinber- 
; -t,* r '''sMp'bf Ae jHtfuee'Of Bepresenta?-^ 

■ ' " Ktee and ' olhm: pubie bodies*, 147, 

- 138,167,161. 

■PoEiGE powfin, 173. 

PoBdS, HAEBOtm REGtii<ATi03srs OF.; 
QM!ir,l9l. 


PdssE^ioE, see Pos^b^oby bx&hts; 
essential to pledges, 226 ; prior, 
220 . ' : 

, PossESsoKY EIGHTS, aS a falsss of real 
rights, 217-218 } imeaHing Of, 218 1 
transfer of, 218 j efilct csf, 2181^219; 
termination of, 219. 

Postal mattbes, dam^fes dohe to, 
148. 

Posts, 103. 

PEAHCEE-Ibuiltafi, 50. 

^ PeefectuEal AssEMBLt; the> Gompo- 
iaiion 0^ 157;158; eleetOfal a&d 
^igiblfe rights in fe^ct t0< the 
membership 6f> 157 ; matters to be 
deliberated in, 158 j d^seinti&if ef^ 
160. 

PEE5*fnuEAL ASS®S£gMES, fitst eOn* 
stitution of, 6. 

PBEfflEOTxmAT^ couircHi, the, composi*^ 
tion of, 1,58 ; powers of, 158-159. 

Peepeotueai, goveenoks, as officers 
of judicial police, 400 ; as organs 
of central administration, 145 ; 
appointment and dismissal of, 149; 
powers of, 151-152, 176 } supervi- 
sion over, 150, 151. 

Prefectural Ordinances, 152, 24. 

PnEPEDTUEEs, as self-governirig local 
bodies, 157 ; organs of, 157 ; taxes 
and other income of, 1 59 ; super- 
vision over the affairs of, 169-160. 

pBiJFEEEiiTiAli EIGHTS, as a class of 
teal rights, 217-218; nature of, 
223 ; general and special, 224-225. 

Peemonitohy orders, 176. 

Pb^Scriptioe, fe oflfedceg 197-198, 
195 ; re property rights, 216^217 j 

’ re obligations arising from com- 
mercial transactions, 305 ; re mort- 
gages, 226-227 ; instantaneOtis, 218* 
219. 

P&tirciPAL THINGS as a class of things, 

12a 
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Prisonbes OB WAR, 428-429. 

Private I/AW, meaning of, 48-52; 

penalties under, 74-76. 

Private rights, as a class of rights, 
109-110; enjoyment and exercise 
of, 207 etseq. 

Privy Council, the, 132-133. 

Prize Courts, a kind of Courts, 141 ; 
functions of, 438. 

Procurators, appoiritnient of, 291 ; 
powers of, 291; their liahilityto 
refrain from doing any business, 
291 ; registration of, 361-362. 
Pbobibitive laiv, as a class of law,. 

• 45. 

Promissory NOTESy nature of, 329, 
830; inaking of, 829-380; provi- 
sions governing, 329 ; suits on, 
386. See also BIllS. 

PbUpbrty, injury toj or concealnient 
off 201, 206 ; penalties against, 72- 
73, 196 ; succession to. See succes- 
sion to property. - 
Prostitutes, coutrol of, 177, 
Provisional disposi:tiorb> 392-393. 
Public Procurators) powers of, 399, 
402, 407-408 et seq , ; abuse of pow- 
er by, 204; dis^Mifled for the 
House of Bepresentatives arid 
other puhlic bodies; 147, 
PiiKLiCATioN) rules rR,- 179:-180. 
PuCHiA) &Ii ' < . 

PORlilG LAtV) trieatihlg ef,''48-82 ; penal- | 
ties riftdfetj 6i9-74i - • - • 

PuftEitO RtgHTs, lOO-llO-; fdreigders do i 
riot ei^oj) 86*87.. ■} i 

Public StiMMONS pRooedtiRe,' .693-395, i 
356- ! 

-PtiSDSttMf) M4i ■ i . i 

,Qu4SE*iI3in30RrP|S'ENT PERSONS, gs in- 
, , capacitated persons, 208 ; di^ualW 
fied for eleptiion^ ,167»1P4 j dis-j 


qualified to act as guardians, 271. 
See also Curators. • ■ • 

Quasi-possession, 219. 


Railways, laws concerning, 182. 

Rape, 201, 203 ; robbery and* 206. 
Ratification, 2l4. 

Real rights, meaning of, 217-218; 
classes of, 218-227 ; law governing' 
international questions re, 87-88, 
445-446. 

Reason, as a source of Uw, 59, loi. 

Red Cross Conventions, the, see Ge- 
, NEVA Convention. 

Reformatories, 178. 

Regency, nature of, 12'6-127 ; powers 
( and status of the Regent, l27 ; lis 
liability (aftd: j etirenaent), 127- 
128 ; qualifications for, 128 ; order 
of, ^28-129 ; termination of, 129- 
13 J. 

REQtu’R^TlON, in general, 340; civil, 

‘ see CrvxL registration ; commer- 

cial, see Commercial registra- 
i TiON ; of real estate, see Registra- 
tion OF Real estate. : 

Registration oe real estate, mean- 
ing and effect of, 340-341, 343 ; 
definite, 341 ; provisional, S42f 346- 
347, 353 ; warning, 342-34S, 347, 
354; principal, 343; ineessory, 
343 ; the competent Registry Office 
for, 344; complaint re, 854r356; 

« Registers for, 344f'345 ; procedure 
of, 346 et seq. ; Registrars’ liability 
for damages, 344. 

Rehabilitation, 197, 125. 

Relatives, meaning of, 246 ; degrees 
of relatiomhip, 246. See also 
Marriage, Children, eta . 
Release, 232. 

Religion, as a source of law, 61-62.; 

■ relations between Inw ani^, 106, 
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157,164, ’ 

BEptESENTATioir, meanahg of, 2l3 ; 
teEmination of power of, 213-214 ; 
commercial, 305 ; in acts on bills, 
319. . " 

Requisitioit, military, 188, 433.' ’ ' 

Res adjudicata, 412. 

Eianra,, 'nature of, , 107-108 ; protec- 
. tion.bf,' 109 ; classes of, 109-111; 
subjects of, 111-112, ,206-207; 
ojbjects o^^ 119-122, 207; causes 
for acquisition, loss or alteration 
of, 207. 

Riot and disttjeeaece, 200, 202. 
Robbery, 201, 205. ' 

Roman law, 41-42, 45-46, 59, 65, 79, 
81, 233, 243 footnot^. 

^hsensptegel, 65. 

Sacrelegiotjs acts, 201, 204.^ ' 
Sagealien, the Goteenoe-GEnebal 

OE, as an organ of central adminis- 
tration, 145 ; his qualifications and 
■powers, 164-165 ; supervision over 
him, 164; 

Saqhalien Gtovernment Ordin- 
Anoes, 20, 59. 

Sa£e, meaning of, 235; the sellers 
liability of warranty, 235 ; subject 
to a stipulation of re-purchase, 

' • ' 286-236 ; special provisions govern- 
ing sale between traders, 305-306. , 
SAiVAto, 339. 

SaV 1(^,, oh interpretation of laW, ^ 
32 ; on the distinction between >' 
public and private law, 51. ! 

ScSohL teachers and BUPiLS, political i 
^ d&abiiMies 'of, 137, 157, 164,176. ; 
iWtMAGi), isolated, 338 ; common,' 
338, 451; arising from a collision' 
of sihips, 338-339 ; quasi-, 388. 
Si^EN, meaning of the term, 334-^ 
^ i Mghts'aad liiMlitieh of, 335; 


Seas, classes of;' 415. 

SEORETSj betrayal df, 200, 203 ; secrecy 
- i of letters protebtbd, 130. ’ 

ISecurity, material, 222-227 ; personal, 
! See Suretyship. ' i 
jSEmrEE (in civil precedure), 389-391 ; 
provisional, 392. 

iSetzUrb (in criniinal procedure), 406. ^ 
[Sekifu, 407. , , , ' 

:Self-governing BODIES, 146 ; fegula- 
. tions and rules of, 25-26.'- SOelalso 
I Prbeeotxjres, 1, Cities, Towns/, 
,j Villages. , • 

.'" Self^help/* as a, means of support* 
- ing law, 16 ; legal security foif, 16, 

f , ' 53; 

I Senate {GenrS-in)i the, 6. 1 , - . 
Ssayi^DES, as a class of real rightsj! 
217-218; nature and classes of, 
221 - 222 , . . , 
Set-off, 231. .. 

Shingi-kwa^,% , , i 

I Shipmasceb^ qualifi,cations for, ,333 {: 
powers , 0 $ 333-384; liahilMes, ©4 
334; as assistants of Public.Pro- 
curators, 400. • ■ 

Ship^ Japanese, 181-182,' 332 ;law5 re- 
lating to, 182 ; medical inspection 
of, ,181 ; wit^n the meaning of the 
Commercial Code, 331^332; re- 
spects in which they are- treated 
as immovables;. 332 ; nationality 
uf, 832; effect of assignment of 
(during a voyage), 332 ; co-owner- 
sMp of, 332-333 ; hiring of, 336' ; 
chartering of, 837; preferential 
rights on, 339 ; jaw governing in- 
ternational questions re, 450 ; for- 
eigners’ disqualification for own- 
ing, 119 ; confiscation' of, 4?26, 438, 
437 ; wHch ar© free from the vio- 
■ ' leacVof'wsir;'43L •• - t ,• > 


13 ; disatbilities of teachers of. 137, 


fesA PORTS,“law concerning the medical 
inspection 6f, 180, ' ' , 



Shoshi, meaning of, 225-256 ; succes- 
sional rank (in respect to tke, 
house) of, 278 ; portions of, 280, 

. 287. . 

ShOTOKU TAISHI and his " CoNSTITU- 
, TION,” 11, 65. 

Siam, consular jurisdiction in, 419 ; 
method of promulgation of laws 
in, 66. 

Siege, military, 434; State of, 180, 
124, 133. 

Smoking pp minors, 177. 

So-NIN OEEiciAXS, appointment and 
. * dismissal of, 150, 155. 

South Manchurian Railway-. Co., 

■ supervision over the, 156. . 

- Special LAW, 36-40. . 

.Special pardon, 197, 125. 

■Specipic things, as a class of things, 

120 . 

Spies, 429-430, 201-202. 

Spinoza, 140. 

State, offences against the, 200, 201- 

202 . 

..States, composition of, '414; sover-' 
eign, 416; seml-Sovereign, 416;- 
Suzerain, 416 ; permanently neu- 
tral, 416-417 ; simple and complex, 

. 417 ; moharchially combined and / 

politically combined, 417; rights' 

• • ■ ' and' duties of, 417-420 ; organs of ^ 
representation Of, 420421 ; adjust- 
ment of disputes between, 423425. 
•Stolen goods, etc., offences relating 
• to, 201, 205-206. 

Su^TAiJTIVE LAW, 46-47. 

Succession, in general, 275-278 ; to a 
house, -see Succtsston to a house ; ■ 
to property, see Succession to 
PROPERTY ; acceptance and renun- 
-ciation of, 281-282, separation of 
the heir's own property from the 
property of the, 282-283 ;. failure 



. of heirs, 283-284 ; law . -governing 
international question re, 86, ,448. 
Succession to a house, commence- 
ment of, 276 exclusion from, 277 ; 
heir to, 277-279; effect of,, 270; 
* legal portion of the heir to, 286,- 
287. ' 

Succession to property, commence- 
ment of, 280 ; heirs to, 280 ; ex- 
clusion from, 280 ; legal portion 
of the heir to 287.- 

Superficies, as a class of leases and 
real rights, 217-218, 221 ; jneaning 
of, 22]-. . . ■ 

Support, duty of, 266-268, 252, 263 ; 
law governing international ques- 
tions re, 85-86, 445. 

Supreme Court, the, establishment of, 
6 ; jurisdiction of, 144 ; . effect of 
interpretation of law by, ,35. • See 
also Courts. 

Suretyship, in general, 230 ; cn bills, 
326-326., . . , ' ' , 

Switzerland, influence of Swiss law 
upon -Japanese law, 10 ; languages 
used for the promulgation, of laws 
in, 64. . . 

Taihd Ritsu-Ryo; 11, 14. 

Tariff, statutory and conventional, 
423. 

Tedai, nature of, 291-292. ’ 

Terms, see Periods. 

“ Territorial principle,” 81-83, 87- 
’ 96. ' ■■ ■ 

Territory, nature of, 415 ; acquisition 
‘ of, 416. 

Taxes, duty to pay, 117, 131 ; national, 
189-191 ; prefectural, 159 ; district, 
163; city, town or village, 169- 
171, , ' ' ’ ; ■ 

Theodosius, II., 42, 59. 

Theories, as a source of law, 58*59. 
Things, classes of, 119 ; in the sense of 



INDEX. 


47 ^ 

the Civil Code, 211 ; produce of,’ 

212 . 

Thbeats, 201, 205. 

Tmte-tiMiTS, meaning and classes of,. 
215. ■ 

'TtTIiES OP OBMGATIOSr, 387-388. 

Tokugawa, the, 3-5, 12, 65, 66, 101. 

‘ Touts, see Unxawptjtj acts. 

' Town Assemblies, first constitution of, 
6. 

Town assembly, the, as an organ of 
' a town, 164 ; electoral and eligible 
rights in respect to the member-j 
ship of, 104, 166 ; number of inem-^ 
, hers of, 165 ; manner of electing 
members of, 165-166; powers of, 
167-168. 

Towns, as self-governing local bodies, 
150 ; rules and regulations of, 25-26, 
164 ; organs of, 164 ; headmen of, 

. 169; 164, 162; revenue of, 169; 
taxes of, 169-171. 

Tbaoe assistants, 291-292. 

Tbade Books, 291. 

f^BE NAMES, meaning of, 290 ; re- 
strictions upon the choice of, 290 ; 
effect of registered, 290 ; assign- 
ment of, 290 ; registratioii of, 369. 

TStABEBS, meaning of, 288 ; petty, 291. 

Thapeic, obstruction of, 200, 202. 

Tbains, medical inspection of, 180. 

Treaties, as a source of law, 60 ; 
-nature of, 422-423 ; effect of war ’ 
upon, 426-427 ; power of tire Cabi- 
net re, 149 ; power of the Privy 
CotTNClL re, 133. 

439-440. 

tlLPiAisii 42, 59 ; 48-49. 

UNOtJOT enbtckment, as a cause of 
obligations, 227 ; meaning of, 243- 
“ 243 ; liabflity of the party making, 
244; law governing international 


questions re claims arising front, 
447-448. 

DnlAwpul ACTS, meaning of, 244; 
liabilities involved in, 244-246, 
227, law governing international 
questions re claims arising from, 

. 447-448. ' 

Unweetten laav, 40-44. 

Vaccination, 180, 

Veteeinaby suegbons, 181. 

VicGO, 103. 

Village assemblies, first constitu- 
tion of, 6. 

Villages, as self-governing local 
bodies, 150 ; rules and regulations 
of, 25-26, 164; organs of, 164; 
headmen of, 169, 164 ; revenue of, 
169; taxes of, 169-171. ■ 

VoLUNTBEBS, 186-187 ,’ application for 
permission to serve Sis, ,203. 

Wae, meaning of, 426 ; effect of, 426- 

427, 431-432, 438, 434; ooiitrol in 
time of, 180 ;, belligeEWiits and. non- 
belligerents, 427-428 ; prisoners, 
428-429 ; spies,’ 429-480 ; parlemen- 
taires, 430 ; wounded, sick: and 
killed, 430-431 ; occupation, 432- 
483 ; siege, 434 ; capitulation, 434 ; 
bombardment, 434 » restriction on 
acts of, 435-436, 431-482, 433, 434, 
436 ; Regulations Concerning Laws , 
and Customs of War on Land, 427- 

428, 429-431, 432, 483, 434, 435 ; 
regulations^^ maritime, 431^ 436- 
488 ;itermination of, 440-441. 

’Wabehouse beceepts, 313. 

WABEHOtlSEMEN, 313. 

WaBBANTS op DETENTION, 403-404. 

’Wabbants op peodxtction, 408. 

■Wabbants op summons, 403.'. • 
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Way-bills, 31 1. 

Weak-minded peesons, how they are 
adjudged quasi-incompetent, 208 ; 
penalties for criminal acts of, 192. 

Weights and meastibes, law of, 182. 

Whipping, 70-71. 

Wills, nature of, 284; capacity for 
making, 284 ; wards barred from 
making wills for the benefit of 
their guardians, 284 ; forms of, 


284-285 ; when they take effect, 
285 ; execution of, 286 ; revocation 
of, 286 ; law governing inter- 
national questions re, 86. See also 
Legacies. 

Witnesses, 405, 410. 

Wodnding, 201, 204. 

Written law, 40-44. 

Yord Ritsii-Ryd, 11. 
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